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NEWS 


RENEWED VIGOR!—One of the 
happiest days spent by the under- 
signed this fall involved a trip to 
Palatka to participate in the induction 
ceremonies of the new officers of the 
Putnam County Bar Association. With 
the assistance and cooperation of Cir- 
cuit Judge E. L. Eastmoore, and under 
the careful direction of Past President 
Alan B. Fields, Jr., a majority of the 
Putnam County Bar Association as- 
sembled in the main courtroom with 
members of the public to witness the 
ceremonies. Asa matter of fact, 21 of the 
29 members of the association were 
present. 

Although one of the smaller local bar 
associations in Florida, the Putnam 
County Bar Association nonetheless is 
an active and concerned group of 
lawyers and judges. Last year they won 
The Florida Bar’s Award of Merit com- 
petition for their ““Law Week”’ ac- 
tivities and Mr. Fields was recognized 
as the outstanding small bar association 
president. Continuing outstanding 
leadership appears to be on hand with 
Lew A. Merryday, Jr., the association’s 
incoming president. A visitor to this bar 
association is struck with the keen in- 
terest these lawyers have about de- 
velopments at the state level in the 
areas of specialization, prepaid legal 
services, section activities, and legal 
aid. The Journal extends its best wishes 
to the incoming officers of the Putnam 
County Bar Association and hopes that 
the year ahead will again be an award 
winner for them. 

Increasing local bar association activ- 
ity is not limited only to smaller bar 
groups. An overflow crowd recently at- 
tended the monthly meeting of the 
Hillsborough County Bar Association 
where law-economist expert Sam 
Smith of Miami Beach regaled the bar 
members and their legal secretaries 
who were special guests at this meet- 
ing. If your bar association is running 
out of novel ideas for an outstanding 
monthly meeting, we encourage you to 
consider the approach of the Hills- 
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borough County Bar Association by 
inviting your local legal secretaries and 
combine it with Sam’s entertaining and 
humorous talk on law economics. 

Always a “mover and shaker,” the 
Dade County Bar Association helped 
sponsor last month an outstandingly 
successful ““Media-Law Conference” 
where approximately 200 members of 
the Bar and media met for one day at the 
University of Miami School of Law. We 
understand that other local bar associa- 
tions in Jacksonville and Tampa are 
also planning bar-media conferences 
designed to effect better lines of com- 
munication and understanding be- 
tween the local bar and local media per- 
sonnel. Does your local bar association 
invite a reporter from your local news- 
paper to attend all of your monthly 
meetings? Try it. Many local bars have 
done this and found that it has de- 
veloped a better rapport and improved 
public understanding of the courts and 
the legal profession in the area. 

After having tried a voluntary rota- 
tion system to cover their legal aid re- 
sponsibility some time ago, the Lee 
County Bar Association now staffs its 
own legal aid office with a part-time 
lawyer in charge by assessing the 
membership $50 annually. The pro- 
gram is working well and the bar in the 
Ft. Myers area generally acclaims this 
new approach. We hear too, that the 
Sarasota County Bar Association is 
moving forward with its own lawyer re- 
ferral program. 

To further assist local bar associa- 
tions with their ongoing programs, 
President Urban with a team from the 
headquarters staff will conduct a 
“Florida Bar Caravan” starting early 
next month. By visiting the home com- 
munities of local bar association offic- 
ers, Mr. Urban hopes to bring to these 
bar leaders not only information about 
state and national trends of the legal 
profession but also to learn from these 
leaders how The Florida Bar through 
improved services can help local bar 
associations and the individual practic- 
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ing lawyer. Specific information about 
dates and locations for The Florida Bar 
Caravan will be published later this 
month. 

HEADQUARTERS STAFF VISITS 
—Personal visits by individual staff 
members with local unauthorized prac- 
tice of law committees and local 
grievance committees are proving suc- 
cessful. During the summer months 
Bill Wiley, assistant staff counsel, vis- 
ited every local unauthorized practice 
of law committee in Florida. He re- 
viewed with these committees new 
rules, procedures, and how to investi- 
gate and prepare a UPL matter for con- 
sideration and action by the state UPL 
committee and the Board of Governors. 
He encouraged local committees to es- 
tablish close liaison with the local bar 
associations and make these groups 
aware of their ability to investigate and 
process the activities of any unlicensed 
and unskilled legal practitioner. 

In the fall, a similar approach is being 
used by staff counsel, Norman Faulk- 
ner, with 43 local grievance commit- 
tees throughout Florida. These dedi- 
cated lawyers who voluntarily give 
thousands of hours toward maintaining 
high ethical standards within the pro- 
fession in Florida have been reviewing 
with Mr. Faulkner new rules of proce- 
dure and ways to expedite the investi- 
gation and processing of grievance com- 
plaints. Many of the new rules in the 
disciplinary field recently approved by 
the Florida Supreme Court are proving 
extremely beneficial to the local griev- 
ance committees in discharging 
promptly their investigative respon- 
sibilities. A goodly portion of this year’s 
dues increase is being directed to the 
disciplinary program where additional 
staff and investigative personnel are 
being employed to assist the local grie- 
vance committees, bar counsel and ref- 
erees in discharging their respective 
assignments. 

MERIT SELECTION AND 
RETENTION—Last month more than 
100 judicial nominating commissioners 


met in Tampa for the Second Institute 
for Judicial Nominating Commissions 
in an effort to improve their skills in 
selecting and nominating persons for 
judicial vacancies. The institute, spon- 
sored by The Florida Bar and the Office 
of the Governor, was designed to ac- 
quaint new commissioners with their 
responsibilities and to acquaint all of 
the 25 judicial nominating commis- 
sions in Florida with some of the pro- 
cedures and practices that have proven 
most successful during the two-year 
period Florida has been working under 
its merit selection system. 

The Board of Governors will con- 
sider this month the recommendations 
from the Judicial Selection, Tenure, 
and Compensation Committee of The 
Florida Bar, chaired by James F. Crow- 
der, Jr., of Miami, on how to improve 
the Florida system for retaining judges 
in office. Lawyers in Florida again this 
fall lodged complaints about the popu- 
lar elective system for judicial officers 
and the recurring problems connected 
with these elections involving cam- 
paign financing, judicial absenteeism, 
sharp campaign tactics, and the loss of 
public confidence in the judiciary fre- 
quently resulting from a hotly con- 
tested judicial race. 

The Young Lawyers Section of The 
Florida Bar has resolved to become di- 
rectly involved in the program to finda 
plan, better than the one existing in 
Florida today, for retaining judges in 
office. With a majority of the states now 
operating with some plan for merit 
selection and retention applicable to all 
or some of their judicial offices, the 
Board of Governors will no doubt give 
careful consideration to this year’s re- 
commendations from the Judicial 
Selection, Tenure, and Compensation 
Committee toward an improved system 
of retention for our judiciary in Florida. 


‘MARSHALL R. CASSEDY 
Executive Director 
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Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 


501 Seybold Building, Miami, Florida 33132, (305) 374-1246 
Offices and Correspondents in the United States and throughout the world 


Over a quarter century of service to 
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Florida Bar Ski Trip 

Mail, Colorado 
January 18-26, 1975. 
$384.00 Per Person 


SO 


“Jacksonville and Tampa departures, based upon double occupancy and minimum of 40 passengers departing together. 


~ Includes round-trip air fare, charter bus to/from Vail, 7-nights deluxe lodging in Vail, 6-day ski lift ticket, special] 
' parties, 1-night lodging in Denver, and all taxes and gratuties. Miami departure add $15.00. 


For details, call or write: Ski Desk 


Travel Consultants, Inc. 
Hilton Mall, Gulf Life Center 
Jacksonville, Florida 32207 


(904) -396-4841 
Mrs. Whitehead or Mr. Coleman 
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July’s Florida Bar Journal contains 
a brief note on the Bar membership’s 
apparent favor of the use of bank cre- 
dit cards—i.e., Bankamericard and 
Mastercharge. 


The truth of the matter is, that even 
now some Florida attorneys are prob- 
ably being paid with these cards. This 
is the case not because of any unethi- 
cal practices but because some Bank- 
americard centers, including the one 
in Jacksonville, offer something cal- 
led Bankamericard “checking.” Bank- 
americard “checking” permits the 
bank credit card holder to write what 
appears to be a personal check but 
what is in reality a charge against the 
bank credit card. Only the credit card 
holder and the issuing bank know the 
difference between a Bankamericard 
“check” and the real thing. 

Hence, this writer suggests that the 
acceptance of bank credit cards by 
Florida attorneys would do much 
both for the Bar and the public. Obvi- 
ously, in many instances, the “collec- 
tion percentage” of many attorneys 
would increase if they could accept 
the cards. More important, legal ser- 
vices would likely be more readily 
available to those potential clients 
who have the income but not the cash 
with which to retain an attorney if 
they could pay with credit. 

The crux of the question is simply 
this: What real harm would it do if 
attorneys, like physicians and other 
professionals (including lawyers in 
some other states) accepted credit 
cards? 


HARVEY M. ALPER 
Altamonte Springs 


Supporters of Freedom 


Many persons would like to make 
gifts or bequests to help preserve the 
traditional American way of life. The 
overwhelming majority are effec- 
tively prevented from carrying out 
their wishes. The reason is that they 
do not know—and cannot discover 
—the dozens of organizations and 
publications that support freedom, 


limited constitutional government, 
effective law enforcement, national 
security, and free enterprise. 

As a result of three years’ research 
and a lot of friendly help, I have com- 
piled a list of more than ten dozen 
such “Hard-to-Locate Sources of In- 
formation.” 

(This is not a commercial enter- 
prise. The work has been done volun- 
tarily, at my own time and expense- 
—and I have paid the costs of printing 
two editions and giving away over 800 
copies.) 

I’m sorry that I cannot offer it free to 
everyone interested. While they last, 
copies of the current list are available, 
postpaid, at $1 each. 


BAYLESS CORBETT 
762 Avenue “N,” S.E. 
Winter Haven 33880 


Fee Disputes 


I read with interest the article enti- 
tled “New Way to Settle Fee Disputes 
Proposed,” (June, 1974, Volume 
XLVIII, Number 6), in The Florida 
Bar Journal. I thought it was most 
thought provoking that, at a time 
when lawyers seem to be under fire 
from the newspapers and the public 
in general, the bar association would 
propose a forced arbitration upon 
lawyers concerning their fees, while 
at the same time, minimum fee 
schedules are generally considered a 
form of price fixing. This surely places 
the average practitioner in a dilemma, 
not knowing for sure what to charge 
and at the same time knowing that he 
may be called to account for his bil- 
ling practices. 

I, for one, would gladly accept any 
such arbitration, but feel that such ar- 
bitration should provide certain 
safeguards for the attorney. First, I 
feel that he should be contacted so 
that he can adjust his fee upwards if 
necessary. Itis my experience that the 
only persons who have ever ques- 
tioned my fees are those malcontents 
for whom I have done an excessive 
amount of work and for whom I have 
already greatly reduced the fee in 
order to satisfy them and get them out 


of the office. 


Secondly, I believe that, if any 
client wishes to take advantage of this 
system, he first be required to post 
with the bar association the full 
amount of the fee claimed. Otherwise, 
these same malcontents will not only 
have succeeded in not paying their 
attorney, but they will have caused 
him the embarrassment of being 
brought before the committee of the 
bar and all at the expense of the bar 
association. 


DANIEL T. CARPENTER 
Fort Lauderdale 


Understanding Effectiveness 


I write to tell you that I enjoyed the 
article “The Warren Court Versus the 
Burger Court,” in the August edition 
of The Florida Bar Journal. 

The article is of great value to the 
Bench and Bar, and it should assist 
our profession with properly under- 
standing the effectiveness of the Su- 
preme Court. 

In these days when so many people, 
including the media, and, unfortu- 
nately, some members of the Bench 
and Bar, take delight in demeaning 
that Court, the article is both refresh- 
ing and informative. 


JOHN GALE 
Miami 


LEGAL WRITER 


Part-time legal writer wanted. 
Work in your office. Send re- 
sumes and references and 
samples of any writing you 
have done. Subjects: Adminis- 
trative Law, Equity, Federal 
Procedure, Law and Medicine, 
Insurance, Anti-trust, and Un- 
fair Trade Regulations. Reply 
to Box 75. Florida Bar Journal, 
Tallahassee, Florida 32304. 
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Local Bar Associations 


There are today 67 local bar as- 
sociations in Florida. Unlike The 
Florida Bar, these bar associations 
are voluntary organizations, the 
membership of which is com- 
posed entirely of those attorneys 
in an area who are willing to vol- 


unteer to support the activities of 


the local bar. The Florida Bar, un- 
like local bar associations, is an 
integrated bar and any person 
practicing law in Florida is re- 
quired to be a member. An inte- 
grated bar has certain advantages 
over a voluntary bar association, 
particularly in areas such as the 
discipline of attorneys and the 
prevention of the unauthorized 
practice of law. 

It would be interesting to know 
how many lawyers in Florida are 
sufficiently interested in their 
profession to join a local bar as- 
sociation on a voluntary basis. 
The Florida Bar does not have rec- 
ords on the number of lawyers 
who are members of local bar as- 
sociations so I have no reliable 
data, although I believe that a 
large percentage of Florida 
lawyers belongs to local bar as- 
sociations. 

The precise number of volun- 
teer bar association members is 
not really so important. The sig- 
nificant point is that a substantial 
number of lawyers in Florida is 
concerned enough about our pro- 
fession and its relationship with 
the rest of society that they par- 
ticipate not only in The Florida 
Bar but they also devote their time 
and efforts to activities of the vari- 
ous local bar associations. These 
lawyers recognize that in a state 
like Florida, encompassing di- 
verse geographical areas and with 
its large population, there are two 
distinct spheres in which the or- 
ganized bar should function. The 
Florida Bar operates on a 
statewide level and is able to ac- 
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complish objectives that no local 
bar association could achieve. 
The primary justification for an in- 
tegrated bar, and the most impor- 
tant responsibility of The Florida 
Bar, is to maintain high standards 
of ethical conduct and to provide 
fair and efficient machinery for 
the discipline of lawyers who vio- 
late our ethical code. The Integra- 
tion Rule also makes it the duty of 
The Florida Bar to prevent the 
unauthorized practice of law. The 
other sphere of activity is in the 
local community with its unique 
problems and opportunities. The 
Florida Bar is willing to assist 
local bar associations in dealing 
with local matters involving their 
communities but with the realiza- 
tion that it is the local bar associa- 
tion that is best equipped to deal 
with them. 

The local bar association can 
and should be a valuable asset to 
the community. Leaders of the 
local bar association should work 
closely with local civic leaders in 
promoting projects of benefit to 
the community. Many local bar 
associations operate lawyer refer- 
ral services and thus serve the 


public interest. Other projects of 


value to the community include 
working with an existing legal aid 
society or helping to create a legal 
aid organization to provide 
needed legal services to the indi- 
gent members of the community. 
Each vear, a number of local bar 
associations plans and carries out 
very successful Law Week pro- 
grams. Such programs are of ines- 
timable value to the bar as public 
relations measures and also help 
to educate the public as to what 
the legal profession is and what it 
can be expected to provide for the 
benefit of society. As the Bicen- 
tennial Celebration draws near 
such Law Week programs become 
more important and provide a fer- 


tile area in which local bar associ- 
ations can work. 

Local bar leaders are in fre- 
quent contact with members of 
the local news media and consti- 
tute the first line of public rela- 
tions for the organized bar. While 
many members of the public are 
doubtless aware of the existence 
of The Florida Bar, the most sig- 
nificant organization from the 
layman's point of view may be the 
local bar association. I encourage 
presidents of local bar associa- 
tions to maintain open lines of 
communication with the news 
media in their areas. The legal 
profession is a public profession 
and the activities of the organized 
bar are the public's business. 
Good media-bar relations begin at 
the local level. 

Greater attention needs to be 
given to communication between 
The Florida Bar and the various 
local bar associations. Several 
years ago, in an effort to increase 
such communication and to pro- 
vide a vehicle for the interchange 
of ideas among local bar associa- 
tions, the Florida Council of Bar 
Association Presidents was 
formed. It has, unfortunately, 
never had active participation by 
more than a few local bar associa- 
tions. The council meets each 
vear during the annual meeting of 
The Florida Bar. At the last annual 
meeting, of the 67 local bar as- 
sociations eligible to participate, 
less than a dozen were rep- 
resented. The council has spon- 
sored an annual Bar Leaders Con- 
ference. The programs have been 
excellent but, again, only a few 
local bar associations have par- 
ticipated. 

Asa first step toward increasing 
communication between The 
Florida Bar and the various local 
bar associations, I have appointed 
a Local Bar Association Liaison 
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Committee. John M. McNatt, Jr., 
of Jacksonville is the chairman. In 
a further effort to increase com- 
munication, I have scheduled The 
Florida Bar Caravan for the first 
week in December. The caravan 
will take me and other representa- 
tives of The Florida Bar to Tal- 
lahassee, Tampa, Orlando and 
Miami. In each of these cities, we 


will conduct a one-day confer- 
ence with leaders of the local bar 
associations in the area. The pres- 
ident and president-elect of each 
local bar association are being in- 
vited to participate in the caravan 
conference in the city most easily 
accessible for them. In addition, 
the executive secretary of each 
local bar association having such 


OFFICIAL NOTICE: HEARING TO AMEND THE 
INTEGRATION RULE 


A Petition by the Board of Governors of The Florida Bar to amend 
Articles III, VII, [IX and XIII of the Integration Rule of The Florida Bar; 
EC2-16, DR2-102, DR3-102, DR5-103, DR5-108 and DR9-102 of the 
Code of Professional Responsibility will soon be filed. Arguments on the 
Petition will be heard by the Supreme Court at 9:30 a.m., January 15, 
1975. 

Copies of the Petition may be obtained by requests directed to The 
Florida Bar, Tallahassee, Florida 32304. 

The purpose of the Petition will be to: 

1. Secure substantive changes in the Code of Professional Responsi- 
bility and the Integration Rule of The Florida Bar in order to clearly 
permit lawyers to participate in credit card plans for financing legal 
services. 

2. To permit notices of petitions for revision of, or amendments to, the 
Integration Rule, its Bylaws and the Code of Professional Responsibility 
to be published in an issue of “Florida Bar News” or The Florida Bar 

Journal in lieu of the present requirement that such notice be published 
in The Florida Bar Journal. 

This constitutes Notice of Filing of the Petition as required by Article 
XIII of the Integration Rule of The Florida Bar. 


ORDER FOR LOAN 
AMORTIZATION SCHEDULE 


DAYTONA DATA CENTER 
P. O. Box 2119 
Daytona Beach, Florida 32015 


In and Out Same Day 


Price $1.50 Per Set Prepaid, or, 10 For $12.50 


Amount of Loan Interest Term of Monthly Add’! Month of 
$ Rate Loan Payment Sets ist Paym’t 
% $ $1.00 ea. 


Show month of 1st payment if Dec. 31st totals are desired 


Monthly Semiannual includes Interest 
Quarterly C Annual Plus Interest 


Unless indicated, schedules will be monthly including interest 


an officer will be invited. The 
program will not be highly struc- 
tured but the day will be devoted 
to discussions of current programs 
of The Florida Bar and of the local 
bar associations represented and 
to a consideration of programs that 
should be undertaken. We hope 
also to acquaint local bar associa- 
tion officers with the services 
which The Florida Bar is able to 
render to them. Last year, the 
American Bar Association con- 
ducted its first caravan, with con- 
ferences held in the various re- 
gions of the country.I believe that 
Florida will be the first state to 
conduct a caravan. The ABA 
Caravan was rated as successful 
by those who participated in it. I 
hope that The Florida Bar Cara- 
van will provide a valuable serv- 
ice tothe local bar associations of 
Florida. Every local bar associa- 
tion in Florida should be rep- 
resented at and participate in one 
of the caravan conferences. 

I encourage presidents, 
presidents-elect and executive 
secretaries of local bar associa- 
tions to take a day to visit the 
headquarters of The Florida Bar 
in Tallahassee. It would afford an 
excellent opportunity to become 
acquainted with the very compe- 
tent staff of The Florida Bar and to 
learn first hand of the facilities and 
services available from The 
Florida Bar to enable a local bar 
association to be a more effective 
force in the community. 

I commend those members of 
The Florida Bar who participate 
actively in the work of local bar 
associations and I encourage 
them to continue doing so. The 
Florida Bar and the local bar as- 
sociations have common goals but 
somewhat different methods of at- 
taining them. Working together at 
the state and local levels, we can 
better serve the legal profession 
in Florida and, more importantly, 
the public. 


JAMEs A. URBAN 
President 
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streak. 


At Heller we know that speed is of the essence when it 
comes to getting interim funds to you. So we deal with your 
application for short-term mortgage financing at a pace that 
matches that of any speeding college streaker. Whether you 
want money to build a high-rise apartment, ashopping center, 
or to develop commercial or industrial properties, we'll make 
our commitment much faster than most lending agencies. 
Our experience in every phase of mortgage financing 
has worked to the advantage of developers 
in all regions of the country. We can put our expertise 
to work for you. Quickly. As you can see above, 
we’re really stripped for action. 


THE HELLER COMPANY 


Creative financing for the real estate industry 


900 N.W. 54th Street, Miami, Florida 305-757-9551 
Jacksonville 904-355-7114 / Orlando 305-422-4839 / Tampa 813-879-0900 
Atlanta 404-261-6840 / Birmingham 205-322-4621 / New Orleans 504-581-7731 
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BY F. LAWRENCE MATTHEWS 


Hearings on Senate Bill 354, 
the most likely form of federal no- 
fault insurance, have been com- 
pleted by the House Committee 
on Interstate and Foreign Com- 
merce. Since there has been no 
widespread hue and cry against 
this federal no-fault insurance, 
and the printed and electronic 
media are strongly in favor of it as 
a piece of “consumer” legislation, 
I expect that we will have federal 
no-fault insurance within a short 
period of time. The Florida Bar 
Committee on No-Fault Insur- 
ance has already recommended 
that all lawyers express opinions 
on Senate Bill 354 to the public 
and to the Congress while it is still 
pending. 

Florida already has a No-Fault 
Insurance Act. Most people, 
whether they are lawyers or not, 
assume that the proposed federal 
legislation is similar to Florida’s 
act. It is not. Most of the publi- 
cized controversy over the pro- 
posed Federal no-fault insurance 
plan concerns whether the Fed- 
eral Government should invade 
an area traditionally regulated by 
the states. Most of the publicity 
put out concerning the proposed 
act, whether by its proponents or 
opponents, has been in broad 
sweeping terms directed to the 
policy arguments about no-fault 
insurance and federal regulation 
of the insurance industry. The 
time has come for a technical 
analysis of some of the important 
features of the proposed federal 
legislation. 

Senate Bill 354 has three sec- 
tions. The first section, general 
provisions, defines the terms to be 
used and controls how the system 
will work procedurally. Title two 
of the proposed federal plan gives 
the substantive rules to be em- 
bodied in a state no-fault insur- 
ance plan. The third section pro- 
vides an alternative plan which 
would become binding upon each 
state which does not enact a plan 
meeting the minimum national 
standards contained in the second 
part. The first alternative state 
plan, the one which has gotten all 
the publicity, is roughly similar to 
Florida’s No-Fault Insurance 
Plan. There are first person and 
work-loss benefits, and the right 
to sue is limited to certain specific 
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types of cases, such as deaths. 
There is no threshold of medical 
expenses which would allow an 
individual to sue who did not 
otherwise meet one of the re- 
quired exceptions to tort immun- 
ity. The alternative state plan, 
which would become mandatory 
if a state has not enacted a plan 
satisfactory to the Secretary of 
Transportation, abolishes all au- 
tomobile negligence actions. This 
alternative, and its mandatory im- 
position upon states which fail to 
enact model plans, has received 
no publicity at all. 

The basic benefit offered by the 
federal no-fault insurance plan, 
like Florida’s, is the payment of 
“special damages” to an insured 
without regard to fault in the acci- 
dent. Florida’s minimum re- 
quired protection will cover all 
reasonable medical expenses and 
work-loss up to a single limit of 
$5,000. Senate Bill 354 puts no 
limitations on the amounts pay- 
able for reasonable medical ser- 
vices and has a separate work-loss 
limit which may reach an aggre- 
gate total of not less than $15,000. 
On its face then, the federal plan 
appears to offer substantially 
higher benefits than Florida’s 
P.I.P. with the only additional re- 
striction on tort liability being the 
elimination of the $1,000 
“threshold.” 

The federal plan proposes to 
“pay more people more money” 
and at the same time reduce pre- 
miums. This task appears impos- 
sible. The hoped for result of Se- 
nate Bill 354 is achieved through 
deception. The type of insurance 
plan which is envisioned by Se- 
nate Bill 354 is a “last pay” type of 
plan. The benefits available will 
become available only when all 
other sources of payment have 
been exhausted. Should the 
claimant have workmen’s com- 
pensation coverage, or his own 
private health plan which does 
not have an excess escape clause, 
those plans, along with any ex- 
pected governmental benefits, 
such as Social Security or Medi- 
care, would have to be completely 
paid before the claimant can draw 
upon the benefits in his no-fault 
insurance policy. This may have 
the effect of reducing automobile 
premiums, but only by shifting 
the burden of payment to other 
sources, each of which would 


have to be funded by either tax 
dollars or individual contribu- 
tions. The effect would be to 
penalize any individual who is 
prudent and arranges for hos- 
pitalization or medical insurance 
without the compulsion of law. 
Those individuals will now have 
to pay two premiums to get the 
coverage for automobile acci- 
dents that someone less prudent 
would get with paying only one 
premium. They cannot cancel 
their hospitalization policy be- 
cause they still need the protec- 
tion for illness and injury not re- 
lated to automobile operation. 
Another example would be the in- 
dividual who is entitled to receive 
some governmental medical as- 
sistance, whether that is termed 
Medicare, Medicaid, Social Sec- 
urity. Mention need only be made 
briefly concerning the number of 
people in the State of Florida who 
are retired and entitled to the ben- 
efits of Medicare or Social Sec- 
urity. While they would continue 
to pay their full automobile insur- 
ance premium, the burden of 
payment would be shifted under 
Senate Bill 354 to the various gov- 
ernmental programs. The net re- 
sult would, of course, ultimately 
be an increase in taxes to assume 
the costs of payments for medical 
and work-loss expenses related to 
automobile accidents. 


F. Lawrence Matthews is a member 
of the Miami firm of Cramer & Mat- 
thews and co-vice-chairman of The 
Florida Bar No-Fault Insurance Com- 
mittee. He received his B.A. from Co- 
lumbia University and ].D., cum laude, 
from the University of Miami. He is 
also editor of Blashfields Automobile 
Law and Practice, published by the 
West Publishing Company. 
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Another way that Senate Bill 
354 attempts to reduce premium 
costs is by appearing to give ben- 
efits which do not, in fact, exist. 
One way this is accomplished is 
through the mandatory offering of 
deductibles to the insured. These 
optional deductibles, if taken, 
statistically exclude about 40 per- 
cent of all injured victims from 
any first party recovery. Senator 
Howard Baker, dissenting from 
the majority report of the Senate 
Commerce Committee, felt that 
premium pressure would make it 
likely that a significant proportion 
of the driving public would find it 
necessary to take such deducti- 
bles, thereby reducing or 
eliminating any benefit at all 
which they might receive from 
“no-fault” insurance. Expected 
benefits are also elusive in the 
area of work-loss. The $15,000 
minimum work-loss benefit has 
received publicity. How that 
work-loss benefit will be com- 
puted is complicated and usually 
never explained. The work-loss 
benefit will be the lesser of either 
the insured’s actual income or 
$1,000 per month multiplied by a 
fraction whose numerator is the 
average per capita income per 
state and whose denominator is 
the average per capita income in 
the United States. Since the aver- 
age income of a family of four in 
urban areas of the United States is 
almost $12,000 at the current 
time, it means that every person 
who is supporting a family of four, 
and whose income is above the 
average, will only be entitled to 
recover some part of his regular 
income. Every person who is em- 
ployed and making less than the 
average income necessary to sup- 
port a family of four will be enti- 
tled to just his actual work loss. 


Discriminates Against 
Middle Class 

It is my opinion that this provi- 
sion is highly discriminatory 
against middle-class citizens in 
states such as Florida. If you have 
a person who is making more than 
$12,000 a year in the State of 
Florida, where the per capita in- 
come is less than the national av- 
erage, and a person in an indus- 
trialized state, such as New York, 
doing the identical work for the 
identical pay, then the injured 
worker in New York is entitled to 
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“The old maxim ‘you get 
what you pay for’ re- 
mains true and Senate 
Bill 354 does not pay 
more benefits for less 
premiums.” 


recover more work-loss benefits 
than the injured worker in 
Florida. The conclusion that fed- 
eral no-fault will insure work loss 
up to at least $15,000 is highly 
misleading. There may be some 
severely and permanently dis- 
abled persons who will be able to 
collect the maximum work-loss 
benefits. The large majority of in- 
jured claimants, however, even if 
permanently injured, will not be 
out of work long enough to re- 
cover the maximum work-loss ben- 
efit. 


The theory behind tort law is to 
shift the burden of payment from 
the innocent party to the wrong- 
doer. The movement for no-fault 
insurance arose basically from a 
conclusion that there was no as- 
surance that the wrongdoer would 
be solvent and be able to accept 
the burden of payment shifted to 
him under tort law. In addition, it 
was finally recognized that there 
may be many accidents in which 
no one is legally at fault but in 
which there still are uncompen- 
sated victims of the accident. No- 
fault insurance seeks to shift the 
burden of payment back to the 
victim of the accident and require 
him to purchase insurance for his 
own benefit. Senate Bill 354, 
under public pressure to reduce 
automobile insurance premiums, 
shifts the burden partially to the 
insured and his own resources, 
and partially to other forms of 
either public or private insurance, 
other than automobile insurance. 
The old maxim “‘you get what you 
pay for” remains true and Senate 
Bill 354 does not pay more ben- 
efits for less premiums. 

This bill, and the concept of 
federal no-fault insurance, has 
been sold to the media and to the 
public as a solution for high au- 
tomobile insurance premiums. 
This appears to be the prime 
criterion for the passage of the 
bill. Consider the articles and ar- 
guments you have heard in favor 
of federal no-fault insurance. 
They, and the ones you are likely 


to hear in the coming weeks and 
months, answer all arguments 
with the statement that it will re- 
duce insurance premiums. Dis- 
ruption of traditional federal-state 
relations, abrogation of trial by 
jury, restrictions of benefits re- 
coverable, and any other objec- 
tions to this bill are justified with 
the allegation that it will reduce 
premiums. 

Whether it actually will is by no 
means certain. The costs of the 
federal no-fault insurance plan 
have been estimated, and as esti- 
mated show a savings in the over- 
all cost to society by society as a 
whole. The figure suggested indi- 
cates substantial savings. Past ex- 
perience, however, indicates that 
governmental provisions of cost of 
legislation usually wind up being 
seriously deficient. Two of the 
caveats by the actuaries who pre- 
pared the cost estimate bear close 
examination and are particularly 
important when taken iin the con- 
text of traditional governmental 
understatement of legislative 
cost. Those caveats are: 

(2) S. 354 is a powerful piece of con- 
sumer legislition that would, if effective, 
force insurance carriers to deal more liber- 
ally with their policyholders and claim- 
ants. Provisions accomplishing this feat 
are particularly difficult to price, however, 
and their cost implications are generally 
beyond the capabilities of our model and 
thus are not reflected in our premium 
change conclusions.The important thing 
to recognize is that increased or acceler- 
ated payments by the carriers sooner or 
later must result in corresponding pre- 
mitum incredses. 

(3) S. 354 would provide federal stan- 
dards for state enactment of no-fault au- 
tomobile insurance legislation. Our con- 
clusions in general show that premium de- 
creases could be expected from enactment 
of these standards. It should be noted that 
these conclusions result largely from a 
substantial abolition of tort liability cou- 
pled with significant no-fault benefit limi- 
tations, however, and not in the slightest 
from anything inherent in federal no-fault 
legislation that saves more money than 
corresponding or other cost-conscious 
state legislation.(Emphasis added.) 

The most important statement 
is that the actuaries believe that 
there is nothing in the federal act 
which would save money under 
state legislation. In tact, the oppo- 
site may prove to be true. Florida, 
with its $5,000 combined medical 
expense and work-loss benefit, 
has had no-fault insurance with- 
out the premium being noticeably 
reduced. Insurance companies 
are still asking for substantial rate 
increases, even though there have 
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been limitations put on tort liabil- 
itv. If the available benetits are 
increased to unlimited medical 
expense and a separate $15,000 
work-loss benefit, Florida insur- 
ance premiums must increase. A 
significant expense has been 
omitted from their computations. 
Each state already has an adminis- 
trative framework set up to regu- 
late the insurance industry. No- 
thing in the federal act would re- 
duce the size of that bureaucracy. 
On the other hand, a new 
bureaucracy would be created in 
the Department of Transportation 
to oversee and to administer each 
of the state acts. This new 
bureaucracy, regulating the reg- 
ulators, would have to be paid for 
out of tax dollars. not only is there 
a question of whether such an ad- 
ditional administrative expense is 
justified, but also there is a ques- 
tion of whether it is fair and equit- 
able for taxpayers who are not 
drivers or owners of vehicles to 
shoulder part of the cost of ad- 
ministering automobile insurance 
programs. 

A question is 


also raised 


whether the individual insureds 
would really save money under 
the proposed federal no-fault 


scheme. The cost estimates show- 
ing great savings are predicated 
on the cost of first-party benefits 
alone. All prudent persons should 
also carry liability insurance. In 
addition, since the no-fault ben- 
efits are less than the average liv- 
ing expense of the typical family 
of four, those persons who have 
hospitalization coverage will un- 
doubtedly wish to continue that 
coverage and thus be unable to 
save money from the mandatory 
first-party benefits. The actuaries 
admit that their analysis is 
weakest in the large-loss area and 
it is precisely in this area that 
people need the most protection. 
The actuaries also reach a con- 
clusion which is stated in average 
terms. The average no-fault pre- 
mium compared with the average 
current liability premium, is sup- 
posed to be reduced. But this av- 
erage includes all types of vehi- 
cles and does not take into account, 
in its final conclusion, the differ- 
ences in rating territories and rat- 
ing experiences. Owners of com- 
mercial vehicles, who presently 
pay large liability premiums, 
would find their no-fault pre- 
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miums greatly reduced, since 
most occupants of commercial 
vehicles will be covered by 
workmen's compensation. There- 
fore, the underwriters of these au- 
tomobile risks will not have much 
exposure. Areas and driver clas- 
sifications which presently have 
high ratings will continue to have 
high ratings, and perhaps there 
even will be an underwriting 
switch causing the premiums in 
favorable classes to increase 
while other nonfavorable classes 
are decreased. 

Under current rating systems, 
the young married man between 
the ages of 25 and 40, living in the 
suburbs, with a couple of chil- 
dren, is the best risk from a liabil- 
ity standpoint, and his premiums 
are markedly lower than the teen- 
ager or the person who is over 65. 
Since these drivers have over the 
years presented the insurance 
carrier with the least exposure, 
they get the smallest premium. 
Let the insurance company ex- 
posure be based not on the criteria 
for judging liability insurance, but 
on potential medical expense and 
work-loss benefits, and the situa- 
tion is reversed. The most sig- 
nificant wage-loss exposure is in 
the same age group which now 
gets the preferred liability rating. 
The teenagers and the elderly do 
not have nearly the same work- 
loss potential. In addition, the 
several member families, insured 
under the same policy in a subur- 
ban setting present a much great- 
er potential medical expense ex- 
posure than the single person or 
the elderly couple whose chil- 
dren have grown up and left 
home. 


Actuarial Study 

The actuarial study commis- 
sioned by the Senate Commerce 
Committee showing savings in 
the liability portion of the insur- 
ance premium payment has been 
coming under increasing attack. 
In addition to the hidden limita- 
tions on coverage mentioned 
above and the unstated bureau- 
cratic expense, there are two mis- 
leading factors which the account- 
ants have figured in their report 
which lead to a false conclusion 
that costs would be saved. Pres- 
ently in the insurance industry, 
about 40 percent of the premium 


dollar is paid out in the form of 


liability claims. The other 60 per- 
cent is consumed by the insurer in 
sales and commission and ex- 
pense, underwriting overhead, 
claims expense, and company 
profits. Should the loss ratio, the 
ratio between payments made to 
claimants and premium received, 
inch above 40 percent, there is a 
resulting decrease in the insur- 
ance company’s profits. The ac- 
countants who prepared the study 
for the Senate Commerce Com- 
mittee were told to assume that 60 
percent of the premium dollar 
would be returned to claimants. 


“The actuarial study 
showing savings in the 
liability portion of the in- 
surance premium pay- 
ment has been coming 
under increasing at- 
tack.” 


While elimination of most third 
party claims may result in insur- 
ance companies being able to op- 
erate more efficiently, and thus 
return more premium to the in- 
sureds in the form of claim pay- 
ments, that has vet to be seen. One 
of the studies presented to the Sen- 
ate Committee on the Judiciary 
showed there has been little if no 
difference in the loss ratios be- 
tween casualty third party insurers 
and traditional first party accident 
and health insurers. To insist ar- 
bitrarily that the accountants as- 
sume without proof that the 
amount of benefits returned to 
claimants would increase by 20 
percent introduces an automatic 
20 percent “fudge factor” into the 
equation and artificially reduces 
the amount of premium necessary 
to generate an equal amount of 
claim payments. One of the bene- 
ficial aspects of no-fault insurance 
is that it can only be used withina 
scheme of compulsory or manda- 
tory insurance. It is a known ac- 
tuarial fact that as you increase the 
pool of insured risks, the indi- 
vidual cost of the insurance will 
drop. Under compulsory insur- 
ance, the number of insured driv- 
ers will, of course, increase and 
this, by itself, will naturally bring 
about some reduction in rates 
which has no relationship to the 
beneficial or detrimental effects 
of federal no-fault insurance. 
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FEDERAL NO-FAULT 


Combining the hidden cost 
limitations and the independent 
“fudge factors,” it is no wonder 
that the actuarial study done for 
the Senate Commerce Committee 
shows some decrease in costs. 
What is needed is not a theoretical 
study done by accountants em- 
ployed to justify the cost expenses 
of the plan but empirical research 
to see what has happened in the 
states which have enacted no- 
fault insurance. Then there will 
be concrete information concern- 
ing the effect of no-fault insurance 
on automobile rates. 


Witness after witness appeared 
before the United States Senate 
Committee on the Judiciary, 
pointing out the problems in the 
cost estimates prepared for the 
Senate Commerce Committee. 
These witnesses all came to the 
same concusion. Since the actuar- 
ial study was suspect and there 
were 19 states at that time, now 
21, which had different no-fault 
insurance plans, it would be much 
wiser to let the myriad of different 
approaches to no-fault insurance 
operate for a few years to demon- 
strate which, if any, no-fault in- 
surance plan actually resulted in 
substantial premium reductions. 
Then, if a federal plan was 
thought desirable or necessary, 
the best and most effective fea- 
tures of the various state plans 
could be combined in a federal 
plan which would have the ben- 
efit of the states’ experience and 
be proven effective. There has 
been such a push on for im- 
mediate passage of a federal no- 
fault insurance plan that these ar- 
guments were unsuccessful, and 
the Senate Judiciary Committee, 
and finally the Senate itself, ap- 
proved Senate Bill 354 and sent it 
to the House of Representatives. 


Florida Law Would Change 
Beyond questions of whether or 
not this specific plan will actually 
reduce insurance premiums, 
there are several features of this 
proposed legislation which would 
change Florida law and be more 
favorable to insurance companies 
than the existing law. A review of 
the entire act and the committee 
reports shows several underwrit- 
ing considerations have been 
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considered for the insurer. In 
each case the policy decision on 
whether the underwriter provid- 
ing the no-fault coverage should 
be protected in a controversy with 
other types of carriers, entities, or 
claimants was resolved in favor of 
the insurer providing the no-fault 
benefits. Some brief examples 
will illustrate this point. The in- 
surer may cancel its policy of au- 
tomobile insurance at any time for 
any reason within 75 days after 
the policy becomes effective. 
This is an extraordinarily long 
period of time and grants the 
companies much more latitude 
than they have nationwide now. 


“The best and most ef- 
fective features of the 
various state plans could 
be combined in a federal 
plan which would have 
the benefit of the states’ 
experience...” 


Florida law allows an insurer to 
avoid a contract if the insured mis- 
represents or gives inaccurate in- 
formation to the insurer, no matter 
how innocent the misrepresenta- 
tion or incorrect information is. 
Under Senate Bill 354, the in- 
surer, his agents and employees, 
and any person having dealings 
with them who provide the com- 
pany with information upon 
which the company relies are 
immunized from any liability. 
This goes expressly against the 
growing trend in federal, state, 
and local legislation to restrict the 
activities of commercial credit in- 
vestigators and protect individu- 
als’ rights to privacy. The effec- 
tive tool of a damage action 
against the investigator and the 
insurance company which relies 
on that investigation would be 
forever lost to the consumer. 
There will be no actions for extra 
contract damages against insurers 
absent proof of fraud, which is, in 
most cases, not susceptible of 
legal proof. 


As with the Florida act, the 
amount of medical expense to be 
paid is “‘reasonable.” But to 
whom? Treating doctor, the in- 
surer and the claimant will all 
have conflicting ideas on what is 
reasonable treatment for any 
specific injury or condition. No 


mechanism is in this act, or any of 
the no-fault insurance acts for that 
matter, which allows resolution of 
disputes over the reasonableness 
of the medical charge. ‘In -prac- 
tice, the insurer will determine 
what is reasonable and the doctor, 
if he is not satisfied with that, will 
then bill the injured person for the 
excess over the amount paid by 
the insurer. If this is to be a piece 
of “consumer” legislation, as it is 
being touted, it would be a simple 
matter to have any disputes over 
the reasonableness of the fees re- 
solved between the insurer and 
the medical facility and have the 
injured person not billed by the 
medical facility. An example of 
this is the Champus Program 
where the doctor must agree that 
he will not bill the patient for any 
difference in a disputed bill when 
treating a serviceman ina civilian 
facility. 

While Senate Bill 354 allows 
insurers to arrange for medical 
payment plans in excess of the 
no-fault benefits, this is allowed 
only where those plans are speci- 
fically made excess over any other 
valid and collectible insurance. 
On one hand, this opens up a luc- 
rative new market for the insurers 
since it will allow them to write 
hospitalization or disability in- 
come insurance with a minimal 
exposure. Many companies are 
having experience with this in of- 
fering insurance above medicare 
benefits. On the other hand, every 
individual who has been prudent 
enough to obtain a policy of disa- 
bility insurance or hospitalization 
insurance at the present time may 
find that he is paying two pre- 
miums for the same exposure. 
This windfall for the no-fault car- 
rier could be easily avoided 
through the use ofa “grandfather” 
clause or similar device, but it is 
not. 

Earlier in this article I men- 
tioned how collateral sources of 
automobile benefits would have to 
be used before the automobile 
policy came into effect. To further 
help each individual carrier to re- 
duce his exposure for payments, 
Senate Bill 354 allows the same 
benefits to be divided prorata be- 
tween two or more insurers, if 
they both are exposed to liability. 


Unions Favor Bill 
At the present time, the 
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strongest legislative push in 
favor of the passage of Senate Bill 
354 is from the AFL-CIO. It is 
easy to see why. The organized un- 
ions who comprise the AFL-CIO 
draw their strength, both politi- 
cally and economically, from 
middle income workers in the in- 
dustrialized states where the per 
capita income is higher than the 
national average. The union 
members in the state would then 
fall within the only group which 
would be benefitted by the pas- 
sage of Senate Bill 354. Benefit- 
ting from employer paid 
workmen’s compensation insur- 
ance and partially employer-paid 
group medical plans, these union 
members would be able to take 
advantage of the more liberal 
work-loss provisions for people in 
those states without suffering the 
complete effect of having to pay 
both an automobile and a health 
premium. In addition, automobile 
plans would then be susceptible 
of being written on a group basis, 
which could become another ben- 
efit wholly or partially funded by 
the employer and resulting in ad- 
ditional savings to a union 
member. 

The same criteria do not apply 
to the population as a whole and 
particularly those people who live 
and work in states like Florida. To 
call this legislation “consumer 
oriented” is a misnomer. It is a 
guarantee for the insurer that they 
will have customers, through 
compulsory insurance, and they 
will not have any risks through 
unpredicable casualty claims. Ben- 
efits will not necessarily be in- 
creased and premiums most cer- 
tainly will not be reduced. 

The acknowledgement that 
thousands, if not millions, of 
Americans are injured each year 
in automobile accidents who 
under existing systems cannot be 
compensated for one reason or 
another and the legislative goal to 
try to compensate these victims of 
automobile accidents are both 
noble expressions of our social 
conscience. Economic and politi- 
cal pressures to reduce auto- 
mobile premiums are also a re- 
ality which must be faced. 

General unawareness of what 
their insurance policies cover and 
the limits of that coverage, plus 
the established belief that the ac- 
cident always happens to the 
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other guy lead most people to look 
no further than their latest pre- 
mium statement before conclud- 
ing that something, anything, must 
be done. No-fault insurance on a 
national! scale is coming, whether 
it be by individual state enact- 
ment or federal legislation. The 
legal profession, because of its 
knowledge, training, and experi- 
ence, owes an obligation to the 
public that this coming nation- 
wide no-fault insurance be the 
best, fairest, and most equitable 
compromise between the rate 
paying public, the insurance 
company, and that part of the pub- 
lic we are in most common contact 
with, the injured claimant. While 
no-fault insurance may be a great 
benefit to the population as a 
whole, and while there are good 
features in Senate Bill 354, there 
are bad features which could and 
should be eliminated before this 
bill ever becomes law oO 
SOURCES 

Instead of line by line foot- 
notes, the reader is referred to two 
governmental publications: 

The first is the Committee Re- 
port of the Senate Commerce 
Committee on Senate Bill 354. 


The second source is titled 
“Hearings Before the Committee 
on the Judiciary on No-Fault 
Insurance—Senate Bill 354.” 

Both are available from the 
government priniing office in 
Washington, D.C., and were the 
sources of the facts and opinions 
contained in this article. Should 
the reader desire more back- 
ground on federal no-fault insur- 
ance, the government printing of- 
fice can also provide the Commit- 
tee Report from the Senate Com- 
mittee on the Judiciary on Senate 
Bill 354, which has just become 
available, and the Hearings Be- 
fore the Committee on Interstate 
and Foreign Commerce, United 
States House of Representatives, 
on No-Fault Insurance. 


Howard Gross, chairman of The 
Florida Bar No-Fault Insurance 
Committee, requests comments, 
suggestions and information re- 
garding federal or state no-fault 
legislation. This controversial sub- 
ject is a fertile field for rumors; the 
No-Fault Committee therefore 
seeks first-hand information of 
legislative developments. Write 
Mr. Gross at Suite 382, 420 Lincoln 
Road, Miami Beach 33139. 


Call Collect—313-756-4653 
Or Message—313-965-7947 
Nites Collect—313-756-4652 
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By Charles M. Prince 
and Patrick N. Chidnese 


This article outlines the proce- 
dure we have found to be most 
effective in handling personal in- 
jury protection (P.I.P.) claims for 
our clients. At the present time, 
most P.I.P. claims are handled by 


lawyers in connection with a 
third-party tort claim which is not 
barred by Florida’s No-Fault In- 
surance Plan. We expect that as 
the public becomes more aware of 
the possibility of judicial relief in 
disputes with their own insurance 
carrier without expense to them- 
selves, more individuals will seek 
the assistance of lawyers. 

In either event, the only way 
that a practicing lawyer can 
handle a P.I.P. claim efficiently 
and economically is to plan for it 
in advance and have a routine al- 
ready established. Since the 
amounts involved are usually 
small, the lawyer must be pre- 
pared to handle the claim in the 
least amount of time possible as 
the reasonable fee which can be 
expected to be earned from any of 
these cases will be modest. In the 
long run, however, the efficient 
handling of routine P.I.P. claims 
will become an integral part of the 
general practitioner's and per- 
sonal injury lawyer’s practice. 
Just as there are now lawyers 
adept at techniques for efficiently 
handling small claims court suits, 
lawyers will develop techniques 
for handling P.I.P. claims. 
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Automobile Accident Case 


orney 
the 


We maintain a complete set of 
all the necessary forms to submit 
to an insurance carrier in order 
to obtain P.I.P. benefits, such as 
Application for Florida No- 
Fault Benefits, Medical and Lost 
Wage Verification, Authorization, 
and Attending Physician’s Re- 
port. These forms can be pur- 
chased from business systems fora 
nominal cost. In the checklist 
most lawyers should prepare to 
properly handle these cases, you 
will find that most of the neces- 
sary steps can be taken at or before 
the initial appointment. 

Before the client comes in for 
his initial appointment, he should 
be requested to bring with him his 
automobile liability insurance 
policy, along with any and all 
policies which might provide ben- 
efits in his claim, including acci- 
dent, health, and life insurance. 
During the initial interview, we 
fully explain the benefits that the 
client is entitled to receive under 
his P.I.P. coverage, (i.e., up to a 
maximum combined total of 
$5,000 for lost wages and medical 
expenses). Of course, if the client 
also has medical payments cover- 
age, this coverage will be excess 
over the P.I.P. coverage. By in- 
forming the client of the benefits 
he is entitled to receive, it has 
been our experience that the in- 
jured is more willing to seek ap- 
propriate medical care and/or take 
time off from work while recover- 
ing from his injuries. In addition, 
during that initial visit to our of- 
fice, we have the client complete 


and sign the P.I.P. application 
form, wage lost and medical au- 
thorizations. These are completed 
and transmitted to the insurance 
carrier, along with our letter of 
transmittal, which requests pay- 
ment of full benefits under the 
policy. 

At the same conference, we 
give the client the Attending 
Physician’s Report form, so that 
he can take it to the doctor for 
completion, and the Wage Lost 
Verification form for personal de- 
livery to the employer. By doing 
this, itimposes upon the client the 
responsibility of having the forms 
completed quickly, and reduces 
the client’s inquiries to the 
lawyer's office concerning the 
status of his claim or of payments 
received, especially wage reim- 
bursement. A client who has been 
given the wage verification form 
with instructions to have the same 
completed by his employer and 
returned to his attorney’s office is 
generally not going to ask the 
lawyer where his lost wage ben- 
efits are when he has not fol- 
lowed through in obtaining the 
requested information and com- 
pleted forms. 

Even though the no-fault appli- 
cation sent to the insurance com- 
pany contains a medical authoriza- 
tion and lost wage authorization 
so that the carrier may obtain this 
information, the clients indepen- 
dently obtain wage verifications 
and attending physician’s report 
in order to expedite their claim. 

The client is also instructed at 
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the initial conference to bring or 
mail any bills received to the 
attorney’s office so that they can 
be immediately transmitted to the 
company for payment. We main- 
tain our files on a 20-30 day diary 
so that in the event P.I.P. benefits 
are not timely paid, a lawsuit can 
be filed promptly against the 
P.I.P. carrier. As drafts are re- 
ceived from the P.I.P. carrier, dis- 
bursements are made to the 
physicians, hospitals, clinics, or 
the client, as the case may be. The 
no-fault carrier is requested in 
every letter of transmittal to com- 
municate directly to our office. 

At such time as the P.I.P. carrier 
requests an independent medical 
examination, it is processed 
through our office with a check 
being made that the requested 
physician is located in the same 
municipality as the claimant, pur- 
suant to the statute. At the time of 
the so-called independent exami- 
nation requested by the carrier, 
we attempt to schedule a similar 
examination with the treating 
physician for the same date, if 
possible, and if not, for an ap- 
pointment as close to that date as 
permitted by the treating 
physician’s schedule. The carrier 
is required to furnish a copy of its 
doctor’s report upon request. Fol- 
lowing the examination, it is re- 
minded to do so. In the event the 
carrier's doctor renders a report 
expressing an opinion that no 
further medical treatment is 
necessary, which opinion is con- 
tradicted by the treating physi- 
cian and as a result benefits are 
terminated, a lawsuit for P.I.P. 
benefits may be filed on that 
issue. 


Every P.I.P. claim should be 
examined to see whether or not a 
valid third-party claim exists. If 
sucha valid third-party claim does 
exist, whether it be against the 
manufacturer or retailer for pro- 
ducts liability, against a commer- 
cial vehicle or vehicle not in- 
cluded in the no-fault act, if the 
client’s injuries take him into one 
of the exceptions of the no-fault 
act, or his medical expenses ex- 
ceed the $1,000 threshold, new 
problems can be expected with 
the P.I:P. carrier. Remember that 
carrier is obligated to furnish an 
accounting of P.I.P. benefits for 
which it asserts a P.I.P. lien 
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against the proceeds of the third- 
party recovery. Assuming that 
there is a valid third-party claim 
and that a recovery is made, that 
recovery will be divided between 
the claimant and his P.1.P. carrier 
so as to do equity between them. 
The principles of equitable dis- 
tribution, required by the No- 
Fault Act, have been a recurring 
problem with the courts of this 
state. Generally, as in other equit- 
able matters, equitable distribu- 
tion will be decided on a case- 
by-case basis, and one case will 
not be precedent for another. 
When an insurance carrier can 
demand equitable distribution, 
however, another problem arises. 
The Third District Court of Ap- 
peal has again recently ruled in 
the case of Gateway Ins. Co. v. 
Lymus, 295 S. 2d 236, that equita- 
ble distribution does not apply in 
no-fault situations unless a third- 
party suit has been filed. The 
First District Court of Appeal, 
Catches v. GEICO, 295 S. 2d 116, 
and the Fourth District Court of 
Appeal, Reyes v. Banks, 292 S. 2d 
116, have both ruled that equita- 
ble distribution applies regard- 
less of the existence of a third- 
party suit. To our knowledge, 
there have been no rulings in the 
Second District as of the writing 
of this article. 

In the event the client is so 
physically incapacitated that he or 
she is unable to take some of the 
steps outlined above, we make 


every effort to render assistance or 
request that a family member at- 
tend to the same. No fee is 
charged for obtaining P.I.P. ben- 
efits when they are handled in 
conjunction with a third-party 
suit, unless a lawsuit against the 
P.I.P. carrier is filed, and then that 
fee is obtained directly from the 
carrier as permitted by Florida 
statutes. 

In the event that a suit against 
the P.I.P. carrier is needed to ob- 
tain either benefits which have 
been wrongfully withheld by the 
insurance carrier, or to resolve a 
dispute between the insurer and 
the insured whether the benefits 
paid are reasonable, two different 
approaches to the complaint are 
possible. Most suits will be a sim- 
ple breach of contract complaint 
in which the plaintiff, since it is a 
cause of action at common law, is 
entitled to demand a jury. Since 
these cases will be routine, we 
use a form complaint which has 
been printed and requires a min- 
imal expenditure of secretarial 
time in order to process. There are 
times, however, that a common 
law remedy will not be appro- 
priate and the attorney handling 
the claim must be prepared to 
seek injunctive relief in the cir- 
cuit court, especially if acontinua- 
tion of benefits for some period of 
time in the future is required. We 
also have devised a form request 
for admission and production of 
documents which will rapidly 


Patrick N. Chidnese has his office in 
Fort Lauderdale. He is a graduate of 
the University of Miami School of Law, 
co-vice-chairman of The Florida Bar 
No-Fault Insurance Committee, 
member of The Florida Academy of 
Trial Lawyers, member of the Broward 
County Trial Lawyers Association, 
member of The Florida Bar and the 
Broward County Bar, and member of 
the American Trial Lawyers Associa- 
tion. 


Charles M. Prince is a partner in the 
firm of Grevior, Prince & Inglis, P.A. in 
Fort Lauderdale. He is a graduate of 
The University of Florida College of 
Law, member of The Florida Bar, 
member of the Board of Governors of 
the Florida Academy of Trial Lawyers, 
vice-president of the Broward County 
Trial Lawyers Association, member of 
the Broward County Bar Association, 
and liaison member between the 
Florida Academy of Trial Lawyers and 
the No-Fault Insurance Committee of 
The Florida Bar. 
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New, timely, definitive 


948 pages: Easy-to-read type 
convenient 6" x 9" size 
Handsome blue buckrum binding 
$45.00 per copy 


MOBILE 


HOMES 


An Authoritative Survey of Laws, Ordinances, and 
Court Decisions on Mobile Home Taxation, Zoning, 
Licensing, by Barnet Hodes and G. Gale Roberson 


NO ONE CAN HOLD BACK 
THE DAWN ... 
MOBILE HOUSING 
IS HERE TO STAY! 


Mobile home shipments have 
more than doubled in the past 
ten years. Today, more than 9 
million peopte live in mobile 
homes. Together these statis- 
tics confirm the rapidly increas- 


ing trend toward a new lifestyle. 


With this growth there is an 
important body of law, ordi- 
nances and court decisions of 
great significance to attorneys 
concerned with Federal, State 
and local law. 


The Law of Mobile Homes is 
designed to be the one basic 
reference to simplify, unify and 
organize the current laws and 
court decisions as well as the 
legislative activity relating to 
mobile homes and parks. 


Barnet Hodes and G. Gale 
Roberson, Chicago attorneys 
who authored the earlier edi- 


tions published in 1957 and 1965, 


have again collaborated in this 


3rd edition. Their study of 
mobile home law began 25 years 
ago and has closely followed its 
development both in legislation 
as well as in the courts. 


8 Comprehensive Chapters 


@ The Mobile Home 

eThe Authority to Regulate, 
License and Tax 

@ Regulation of Mobile Home as 
a Vehicle 

® Regulation of Mobile Home as 
a Dwelling 

@Regulation of Mobile Home 
Parks 

@ Taxation and License Fees 

Zoning of Mobile Homes and 
Mobile Home Parks 

Private Rights and Liabilities 


Includes in-depth coverage 


663 case citations 

@ 95 opinions of State Attorneys 
General 

® Mobile Home Statutes for 
Every State 

@Federal Statutes re. Mobile 
Homes 

@ Topical Index 

eSuggested Model Ordinance 
Creating Mobile Home 
Districts 

eSuggested Model Ordinance 
Relating to Health and Safety 
Standards 
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ATTORNEY FOR THE 
PLAINTIFF 


bring the case to issue. 

The above is only intended as 
some of our suggestions for hand- 
ling these matters, rather than hard 
and fast rules. Prompt payment of 
these benefits help keep clients 
satisfied and avoid the desirabil- 
ity or necessity of filing suit. By 
structuring your claims handling 
of P.I.P. cases in the manner we 
have suggested, you will find that 
the claims are processed mostly 
by the client and by your experi- 
enced clerical staff. This allows 
the attorney to be free to handle 
other matters and keeps his time in- 
volved in the claim toa minimum. 
Efficient handling of these claims 
allows the reasonable fee to have 
a close relationship with the ac- 
tual amount of time spent. With- 
out organization, handling very 
many of these P.I.P. claims can 
spell economic disaster for the at- 
torney. 

The crucial stage of any of these 
P.I.P. claims is the initial confer- 
ence with the client. It is at this 
conference that the attorney can 
act as a counselor and lay the 
groundwork for the successful 
collection of the amount due to 
client. We confess to taking every 
opportunity possible, while this is 
going on, to explain to the client 
the catastrophic ramifications of 
the proposed federal no-fault 
legislation (Senate Bill 354, H.R. 
10, H.R. 1400, H.R. 13714, and 
H.R. 15789), to our friends and our 
fellow attorneys. We constantly 
request that anyone who may 
wish to express opposition for the 
national no-fault plan should do 
so as soon as possible. a) 


GULF ABSTRACT & TITLE, 
Inc. 


Abstracts of Title 
Title Searches 


We have in our office film of all public 
records affecting title to land in Lee 
County, Florida. 


Joseph A. Furlong, Manager 
Phone: 332-1422 
1857 Jackson Street, 


Fort Myers 
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tort Accident Case 


for the 
defense 


BY JAMES McLEAN 


Although the Florida Au- 
tomobile Reparations Reform 
Act! became effective on January 
1, 1972, many defense attorneys 
are still using a trial and error ap- 
proach to its practical application. 
The purpose of this article is to 
make practical suggestions as to 
the defensive handling of third 
party no-fault claims. 


Application of Act 


The first step in the defense of a 
new automobile accident case is 
the determination of the effect the 
Florida Automobile reparations 
Reform Act has upon it. Tort ex- 
emptions are, of course, available 
under the Act,? and the defense 
attorney must immediately make 


James M. McLean is a partner in the 
Jacksonville Law firm of Rogers, To- 
wers, Bailey, Jones & Gay. He received 
his BA and LLB degrees from the Uni- 
versity of North Carolina and was ad- 
mitted to The Florida Bar in 1960. He is 
the current president of the Jackson- 
ville Bar Association. 
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a careful comparison of his factual 
situation with the provisions of 
the Act to ascertain whether the 
plaintiff is entitled to sue. 

In this regard, consideration 
must be given the types of vehi- 
cles involved, the requirements of 
insurance coverage imposed by 
the Act, the coverages involved, 
and the extent of plaintiff's dam- 
ages. Consideration of the 
plaintiff's residency may even be 
necessary. 


Considering the Complaint 


We know, now that the Florida 
Supreme Court has wrestled with 
the act,? that a person covered 
under the no-fault law is allowed 
to bring suit against one who may 
be at fault under any of the follow- 
ing conditions: 

(1) When reasonable medical 
expenses have accrued in excess 
of the amount of $1,000.00; 

(2) When the medical expenses 
threshold is not met but where the 
injury or disease consists in whole 
or in part of permanent injury 
within disfigurement, loss of a 
body member permanent injury 
within reasonable medical prob- 
ability, permanent loss of a bodily 
function, or death. 

A complaint which does not al- 
lege one of these threshold excep- 
tions or factual nonapplication of 
the Act should be dismissed for 
lack of jurisdiction over the sub- 
ject matter. The Florida defense 
lawyer should seldom see a com- 
plaint which is defective on this 


account, however, since most at- 
torneys use the automobile neg- 
ligence complaint form from the 
Florida Rules of Civil Procedure,‘ 
containing a permanent injury al- 
legation. Those who use it have, 
of course, alleged a condition 
which entitles plaintiff to main- 
tain the action. 


An Answer Under the Act 


If satisfied that the complaint 
contains allegations which will 
get the plaintiff by the limitations 
imposed by the no-fault act, the 
defense lawyer can consider what 
special treatment, if any, should 
be given to the answer. In this 
view, nothing special is needed. A 
denial of each fact upon which 
jurisdiction is based will draw any 
issue necessary for a successful 
defense. 

Suppose, for example, the com- 
plaint shows jurisdiction only 
through an allegation of neglig- 
ence in the operation of 
defendant’s commercial vehicle 
resulting in a collision injuring 
plaintiff, and further assuming the 
defense attorney has reason to be- 
lieve he can show the defendant's 
vehicle was a private passenger 
vehicle at the time of the collision. 
Should the defense attorney’s 
answer include averments of the 
qualification of the vehicle and 
the existence of the Act itself? No, 
it is suggested that a simple denial 
will still suffice. That denial will 
create the issue as to the use of the 
vehicle. 
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A little simple 
arithmetic about 
a Math major. 


The cost of a higher 
education is getting higher. In 
fact, you could end up 
spending close to $20,000 to 
put your child through college. 

So maybe you should 
consider U.S. Savings Bonds. 
They’re one of the most 
dependable ways to build 
funds for an education. 

All ae have to do is join the 
Payroll Savings Plan where 
you work. Then an amount you 
specify is set aside from your 
posers and used to buy 


Say = child is 3 years old 
now. If you buy a $75 Bond a 
month throu h Payroll 
e time he’s 18, 
you'll have $16, 048 tucked 
away. A solid sum to get him 
started. See? A little simple 
arithmetic can add up to a lot. 
Make the chances of your 
child’s college education more 
secure. Join the Payroll 
Savings Plan now. 
Now E Bonds pay 6% interest when held to maturity of 
5 years (4% & the first year). Bonds are replaced if lost, 
stolen or destroyed. When needed, they can be cashed at 


your bank. Interest is not subject to state or local income 
taxes, and federal tax may be deferred until redemption. 


f A public service of this publication 
Ad cg 2M The Advertising Council. 
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Discovery 

Discovery on behalf of the de- 
fendant in a third party action 
should proceed much as in any 
other case. There is one area for 
special inquiry, however. The at- 
torney may still have reason to be- 
lieve a tort exemption can be 
found for application and may di- 
rect some of his discovery efforts 
toward turning up information 
which can be used for that pur- 
pose. 

Where first party benefits have 
been paid, an attempt to procure 
information possessed by the first 
party carrier should be made. 
Often this will produce medical 
reports and records quickly and at 
a big savings to the client. 


Further Pretrial Handling 

When confronted with a claim 
of obvious irrebutable permanent 
injury proximately resulting from 
the incident upon which the com- 
plaint is based, death, or unques- 
tionable compliance with the 
medical expense “threshold,” the 
defense lawyer should realize 
that the no-fault act is inconse- 
quential to this situation and that 
it should be ignored in his prep- 
aration. Where he has reasons to 
doubt the plaintiffs capability of 
showing one of the above, he 
should explore the possibility ofa 
dismissal. 

Suppose, for example, the med- 
ical testimony will not support the 
permanent injury allegation of the 
complaint, and the reasonable 
medical expenses add up toa sum 
less than $1,000. Such a condition 
should be submitted to the trial 
judge on either motion to dismiss 
for lack of jurisdiction or motion 
for summary judgment. Either 
motion should be submitted with 
accompanying proof in affidavit or 
deposition form. 

Attorneys and judges appear 
divided on which motion is the 


appropriate device for taking this 
deficiency to the court. If the de- 
fect is jurisdictional, a motion to 
dismiss for lack of jurisdiction is 
in order; but if it is instead a fail- 
ure of proof, a motion for summary 
judgment should be used. If there 
is doubt in you circuit as to the 
means for accomplishing this 
purpose, use both the motion to 
dismiss and the motion for sum- 
mary judgment, leaving to the 
court the ultimate decision as to 
which should be granted. 

The dismissal of a case for fail- 
ure to meet “threshold” require- 
ments apparently does not pre- 
vent the plaintiff from refiling 
should he later meet the require- 
ments of the Act which permit an 
action to be maintained. 

The Fourth District Court of 
Appeal has indicated in a footnote 
to its option in Johnson v. Liberty 
Mutual Insurance Company,5 
that plaintiff, though barred by 
no-fault limitations, might 
nevertheless bring an action aris- 
ing from the same collision upon 
qualification to sue thereafter. 
Our Supreme Court reached the 
same conclusion in the “unique 
circumstances” of the Lasky® 
case, holding that the once- 
dismissed plaintiff may again sue 
for damages provided the medical 
expense “threshold” has been 
crossed within the statute of limi- 
tations. 


Trial 

The trial of cases under the Act 
has proceeded as before with the 
exception of the treatment of 
“threshold” questions. However, 
these questions have been hand- 
led in three different ways. 

Under one method, the court 
considers the issue of “threshold” 
qualification jurisdictional and, 
consequently, not the subject of 
jury determination. Under it, 
when a claim is filed alleging 
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jurisdictional facts in good faith, 
the plaintiff will have his day in 
court. As we know, when jurisdic- 
tion is dependent on the amount 
involved in the case, the test of 
jurisdiction is not whether the 
amount claimed is actually recov- 
erable, but whether it is put in 
controversy in good faith.7 So, a 
“threshold” qualification can be 
compared under this view with 
the situation which occurs whena 
verdict is returned in circuit court 
for a sum less than the jurisdic- 
tional minimum where jurisdiction 
depends upon the sum in con- 
troversy. 

Under a second method of 
handling, the issue of “threshold” 
compliance is sent to the jury with 
a special verdict for determina- 
tion of the jurisdictional question 
before the other factual issues are 
considered. If the returned ver- 
dict indicates plaintiff cannot 
qualify to sue, the case is dismis- 
sed for lack of jurisdiction. If it 
indicates the plaintiff has qual- 
ified to sue, the jury is permitted 
to further deliberate upon the 
other factual issues involved. 

All issues are submitted to the 
jury with general verdict forms 
under the third method with a de- 
finition of the tort limitations im- 
posed by the Act and an instruc- 
tion to enter a not guilty verdict 
should the plaintiff fail to prove a 
“threshold”’ compliance. The use 
of this method is not preferred by 
the author because the determina- 
tion of the “threshold” question in 
some situations could not be sepa- 
rated from a determination on the 
merits. 

Undoubtedly, a procedural 
standard will soon be set for use 
with “threshold” disputes. Until 
it is, the defense lawyer should 
flexibly insist upon a special ver- 
dict determination of that ques- 
tion, or the “not guilty” instruc- 
tion for failure to qualify to sue. 0 


FOOTNOTES 

1 Section 627.730 - 627.741, Florida 
Statutes. 

2 Section 627.737, Florida Statutes. 

3 Lasky v. State Farm Insurance Com- 
pany, 296 So.2d 9 (Fla. 1974). 

4 Form 1.945, Florida Rules of Civil Pro- 
cedure. 

5 Johnson v. Liberty Mutual Insurance 
Company, 297 So.2d 858 (4 D.C.A. Fla. 
1974). 

6 Lasky v. State Farm Insurance Com- 
pany, 296 So.2d 9 (Fla. 1974). 

7 Hutchinson v. Courtney, 86 Fla. 556, 
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Administrative 
Procedure Act 


By WALTER A. ALFORD 


Florida has a new Administra- 
tive Procedure Act.! The previous 
Administrative Procedure Act, 
enacted in 1961 and presently 
contained in Florida Statutes, 
Chapter 120, is repealed in its en- 
tirety. No lawyer in Florida 
should be unaware of the exis- 
tence of the new Act, and those 
representing clients whose in- 
terests are subject to any form of 
government intervention should 
carefully review this new law. 
This article is intended as merely 
an introduction to the new Act. It 
is neither a critique noran attempt 
to explain the far-reaching impli- 
cations of the law. These self- 
imposed restraints are both be- 
cause of personal preconceptions 
and because in many respects 
meaningful qualitative analysis 
must await administrative appli- 
cation and judicial interpretation. 

Once a government bureauc- 
racy is created to regulate private 
prerogatives in order to avoid pub- 
lic detriment, it follows that con- 
stitutional due process demands 
substantive limitations and pro- 
cedural restrictions on the 
regulators.2 The evils of unbri- 
dled private discretion are evi- 
dent in the history of the feudal 
system, but we should not forget 
that our republic is an institu- 
tional reaction to over-reaching 
government. 

In reforming our institutions to 
serve the public interest more ef- 
fectively, we must be diligent to 
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require that the cost to liberty of 
invading private prerogatives be 
substantially out-weighed by the 
benefits derived therefrom for the 
public. Such a _ cost-benefit 
analysis is done far too infre- 
quently. In a _ very’ broad 
sense, without intending any 
value judgments on the advisabil- 
ity of the new Act or any of its 
provisions, I submit that this 
legislation bespeaks the implicit 
cost-benefit analyses of con- 


As general attorney for Southern 
Bell Telephone and Telegraph Com- 
pany in Miami, Walter A. Alford has 
responsibility for the company’s legal 
affairs before such administrative 
agencies as the Public Service Com- 
mission in six states. Before taking his 
present position in June 1972, he 
served telephone companies in Jack- 
sonville, Atlanta, New York and Co- 
lumbia, S.C., with concentration in 
administrative and utilities law. He is 
serving his second year as chairman of 
The Florida Bar Committee on Ad- 
ministrative and Regulated Utilities 
Law. He holds a bachelor’s degree from 
the Univerity of Georgia and a law de- 
gree from Emory University, Atlanta. 
He is also a member of the Georgia Bar. 


cerned legislators. This legisla- 
tive vigilance should be univer- 
sally lauded, while evaluation of 
the results depends on one’s view- 
point. 

The signal changes provided by 
the new Florida Administrative 
Procedure Act are: 

I. Application of the Act is ex- 
tended to many state agencies and 
types of agency actions not previ- 
ously covered. 

II. The rulemaking process is 
significantly changed. 

III. “License” is broadly de- 
fined and the process of licensing 
is subjected to the adjudicative 
provisions of the Act. 

IV. The Administration 
Commission*® is empowered to 
adopt model rules of procedure to 
be followed by state agencies. 

V. The Administration Com- 
mission is authorized to grant cer- 
tain limited exemptions from the 
Act. 

VI. An independent hearing ex- 
aminer pool is established to con- 
duct adjudicatory and certain 
rulemaking proceedings for most 
state agencies. 

VII. Ex parte communications 
to hearing officers are prohibited. 

VIII. Stringent technical re- 
quirements, relating both to form 
and substance, are imposed for 
final agency orders, and the pre- 
sumption of validity is accorded 
findings of fact in proposed or- 
ders. 

IX. Definitive procedures are 
provided for the enforcement of 
agency action. 


> 
: 
A A 
a 


Any implementation of delegated legislative authority is covered by the Act 


X. Finally, the Act attempts to 
resolve the jurisdiction and scope 
questions that arise in connection 
with judicial review of agency ac- 
tion. 

This list of changes is not ex- 
haustive, but it should point the 
reader toward the principal areas 
of change. In addition, following 
is a more detailed discussion of 
these significant provisions of the 
Act. 


I. Covers All Agencies 


The provisions of the Act apply 
to any “agency” and the term 
“agency” has a broad and inclu- 
sive definition. §120.52(1). For 
example, the Governor (except in 
the exercise of constitutional 
powers) is included. All executive 
“departments” are included.4 
Any “agency action” including 
either a rule or an order is cov- 
ered. A rule is “each agency 
statement of general applicabil- 
ity” even if it only describes the 
organization of an agency; the 
only exceptions are certain inter- 
nal management memoranda, 
legal memoranda, Attorney Gen- 
eral opinions, agency legal opin- 
ions prior to their use in connec- 
tion with agency action, prepara- 
tion and modification of agency 
budgets, contracts resulting from 
collective bargaining, or agricul- 
tural marketing orders under 
Chapter 573 or 601. §120.52(13). 
It can readily be seen from the 
specific and limited nature of 
these exceptions that “rule” in- 
cludes almost any generally ap- 
plicable expression of opinion by 
an agency. “Order means a final 
agency decision which does not 
have the effect of a rule...” 
§120.52(8). Therefore, virtually 
any implementation of delegated 
legislative authority is either a 
rule or an order and within the 
purview of the Act. 

Administrative procedure acts 
often provide express exemptions 
for judicial and legislative proces- 
ses; the previous Florida Act con- 
tained such exemptions.5 The 
new Florida Act contains no such 
exemptions, but since legislative 
committee decisions would prob- 


ably not classify as “agency ac- 
tion,” it is reasonably safe to as- 
sume that legislative committees 
are not required to follow the pro- 
cedures in the Act and it would 
doubtless be unconstitutional for 
the legislature to attempt to cover 
the exercise of inherent or con- 
stitutional power the 
judiciary. Nevertheless, the 
catch-all clause providing cover- 
age for “each other unit of gov- 
ernment in the state...” may prove 
to be broader than was perhaps 
envisioned. §120.52(1)(c). Coun- 
ties and municipalities are saved 
from the catch-all clause except 
“to the extent they are expressly 
made subject to this act by general 
or special law or existing judicial 
decisions.” It is not expressly 
stated, however, whether sub- 
delegations of legislative power 
by municipalities or counties are 
covered, and in view of the ex- 
press inclusion of certain local 
and regional agencies created 
pursuant to Florida Statutes, 
Chapter 163, it would seem that a 
convincing argument can be 
made that agencies created by 
counties and municipalities are 
subject to the Act. 

The “substantial interests” of 
any “‘person” (legal entity) may 
not be affected by any agency 
without notice and hearing. 
§120.57. The term “substantial in- 
terests’’ may require a hearing in 
many situations not subject to the 
hearing requirement of the prior 
law, which provided a hearing 
only where “legal rights, duties, 
privileges or immunities” were 
affected.7 Of course, the type of 
notice and hearing varies depend- 
ing upon the type of action pro- 
posed but the right to be heard is 
clearly applicable in more in- 
stances where government action 
is taken. 


ll. Rulemaking 


The most extensive changes 
provided by the Act are in connec- 
tion with agency rulemaking. 
Each agency is required to adopt 
as a rule a description of its or- 
ganization, its methods of opera- 
tions and methods whereby the 


public may obtain information 
from or make requests of the 
agency; to adopt rules of practice 
and procedure, and to adopt rules 
for the scheduling of meetings, 
hearings and workshops and to 
make agendas for such meetings 
available seven days in advance. 
§120.53(1)(a)-(d). All rules are to 
be kept available for public in- 
spection and a current subject 
matter index must be made avail- 
able for both rules and orders. 
§120.53(2). No rule or order is 
valid unless made available for 
public inspection in accordance 
with the Act. §120.53(3). 


Specific procedures are pro- 
vided for notifying interested par- 
ties of proposed rules, including 
notice by mail, to any person who 
has requested advance notice of 
proposed agency rules. 
§120.54(1). In addition, if the rule 
is concerned with other than or- 
ganizational or procedural mat- 
ters, a type of hearing is required. 
§120.54(2). An agency proposing 
to adopt such a rule must permit 
“affected persons” an opportunity 
to present evidence and argu- 
ment. This does not, however, re- 
quire an adjudicative type public 
hearing and perhaps the submis- 
sions of parties might be limited 
to affidavits, written arguments 
and briefs. However, if a party as- 
serts that rulemaking will affect 
his substantial interests and that 
an adjudicative hearing is re- 
quired to protect those interests, 
the agency may permita full trial- 
type hearing, and an order deny- 
ing a trial-type hearing under 
such circumstances would appear 
to be appealable. §120.57. 


As discussed later under Item 
VI, the Act creates the Division of 
Administrative Hearings of the 
Department of Administration. 
The agency proposing to adopt a 
rule, other than an organizational 
or procedural rule, must file such 
rule with the division at least 21 
days prior to its intended action. It 
is assumed that this would occur 
at the same time formal notice of 
the proposed rule is given to in- 
terested persons. Within 14 days 
after such notice, any “substan- 
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tially affected person” may seek 
an administrative determination 
of the validity of the rule on 
“grounds that the proposed rule is 
an invalid exercise of validly de- 
legated legislative authority; or, 
that the proposed rule is an exer- 
cise of invalidly delegated legisla- 
tive authority.”8 The division as- 
signs a hearing officer who, 
within 30 days, holds a hearing 
and within 30 days thereafter ren- 
ders a decision on the validity of 
the proposed rule. The agency 
proposing the rule and the person 
contesting the validity of the rule 
are adversary parties in a proceed- 
ing under this provision and if the 
rule is ultimately held invalid, it 
must be withdrawn by the agency. 
Hearings under this section must 
be held in accordance with the ad- 
judicative procedures of the Act, 
and the final order of the hearing 
officer is subject to judicial re- 
view. §120.54(3). In addition, the 
Act provides an almost identical 
procedure for obtaining a de- 
claratory statement from a divi- 
sion hearing officer on the validity 
of the rules which have been 
adopted. §120.56(2) and (3). Thus, 
it would seem that a declaratory 
statement on the validity of a'rule, 
on the grounds specified, may be 
obtained from a hearing officer of 
the division either during the 
rulemaking process or apart from 
the rulemaking process after the 
rule has been adopted. These two 
declaratory provisions setting up 
a super agency to decide the va- 
lidity of rules, and making the 
agency which adopted the rule 
and the person challenging the 
rule adversary parties, are likely 
to provoke much discussion and 
controversy. 


As a further check on the 
rulemaking authority of agencies, 
the Administrative Procedures 
Committee is created.® It is a 
standing joint committee consist- 
ing of three members from the 
Florida House of Representatives 
and three members from the Sen- 
ate. The committee is to review 
agency rules continuously and 
keep agencies advised if the 
statutory authority for a particular 
rule changes either by legislative 
action or by court interpretation. 
In addition, any agency proposing 
to adopta rule must file same with 
the committee at least 21 days 
prior to the intended agency ac- 
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tion. §120.54(10)(a). The commit- 
tee shall examine the proposed 
rule and may disapprove same, 
but such disapproval has no bind- 
ing effect. The committee merely 
notifies the agency of its disap- 
proval. Upon notification of sucha 
disapproval, the agency must take 
some action within 30 days to 
modify the rule, or refuse to mod- 
ify the rule. If the rule is modified 
it must be resubmitted to the 
committee. If the agency adopts 
the rule over objections of the 
committee, the committee’s ob- 
jections are filed and published 
along with the rule by the De- 
partment of State in the Adminis- 
trative Weekly.!° This provision is 
stated to be a “legislative check 
on legislatively created author- 
ity.”” The watch-dog legislators on 
the committee receive no addi- 
tional compensation for their 
trouble, but they are provided 
with an executive director and 
general counsel. 

Finally, in regard to rulemak- 
ing, Section 3.(4)(a) and (b) pro- 
vide, ““All rules not adopted fol- 
lowing a public hearing as pro- 
vided by statute shall be void and 
unenforceable after October 1, 
1975...” If one assumes that the 
“‘public hearing...provided by sta- 
tute” is in reference to the new 
Act, thenall agency rules must be 
repromulgated within one year 
from the effective date of the Act. 
Ifa public hearing was held under 
the previous Administrative Pro- 
cedure Act prior to the adoption of 
a rule and such is sufficient to 
avoid the necessity of repromulga- 
tion, agencies must, neverthe- 
less, stand ready to prove that a 
rule was subjected to the hearing 
process in order to avoid a suc- 
cessful challenge of the rule. Dur- 
ing the one year grace period 
permitted for repromulgation of 
rules, any person desiring to trig- 
ger immediate review of an 
agency rule under the provisions 
of the new Act may do so by filing 
a written request for such review 
with the agency. 


ill. Hearings for Bank Charters 


The Bay National Bank case 
held that the issuance of a bank 
charter does not require a hearing, 
because the substantive delega- 
tion of legislative authority to the 
State Commissioner of Banking 


did not provide for a hearing on 
charter applications.!! The Act ef- 
fectively destroys the rationale of 
this case. A “license” is defined as 
a “franchise, permit, certification, 
registration, charter or similar 
form of authorization required by 
law” except as required “primar- 
ily for revenue purposes.” 
§$120.52(6). An adjudicative type 
hearing is required for licensing 
and if a license is denied, the 
agency must inform the applicant 
of the right to a hearing. $120.60. 
Since a person “whose substantial 
interests will be affected” is in- 
cluded in the definition of a party, 
the licensing process is likely to 
produce a number of contested 
licenses and a significant amount 
of intervention by persons con- 
testing the issuance or renewal of 
licenses. 


IV. Model Rules 


Within 90 days after the effec- 
tive date of the Act, the Adminis- 
tration Commission is to file with 
the Department of State one or 
more sets of model rules of proce- 
dure for agencies subject to the 
Act. §120.54(9). Agencies are re- 
quired to follow the model rules 
unless the agency has adopted a 
specific rule covering a subject in 
the model rules, but this does not 
necessarily mean that agencies 
are free to vary capriciously from 
the model rules. The enumerated 
circumstances permitting var- 
iances from the model rules are 
narrowly limited: (1) to conform 
the rules to any requirement for 
the receipt of federal funds by the 
agency or any person in the state 
or (2) to permit the most efficient 
operation of the agency as deter- 
mined by the Administration 
Commission. It would be advisa- 
ble for the various state agencies 
and the persons whose interests 
are affected by state agencies to 
be assured that, during the draft- 
ing and consideration of the 
model rules of procedure, the 
Administration Commission is 
made aware of any administrative 
problems which are unique to the 
exercise of particular agency 
powers.}? 


V. Exemptions 


Where required in the “public 
interest,” because of conflict of 
law, or for the receipt of federal 


: 
: 
: 


a party adversely affected by final agency action may have judicial review 


funds, the Administration Com- 
mission may exempt any process 
or proceeding from the require- 
ments of the Act. §120.63(1). Be- 
fore granting an agency's applica- 
tion for exemption, the Adminis- 
tration Commission must hold a 
public hearing as is required for 
rulemaking under the Act and 
must establish “alternative pro- 
cedures to achieve the agency’s 
purpose.” §120.63(2). The exemp- 
tion and alternative procedures 
terminate 90 days following ad- 
journment sine die of the next 
regular legislative session and can 
be renewed no more than once on 
the same or similar facts. The re- 
newal terminates 90 days follow- 
ing adjournment sine die of the 
next legislative sessiun after the 
renewal. 


VI. Hearing Officers 


The Division of Administrative 
Hearings headed by a director is 
created within the Department of 
Administration. §120.65. The 
primary responsibility of the divi- 
sion is to establish and maintain a 
“pool” of competent hearing of- 
ficers to conduct all adjudicatory 
and certain rulemaking proceed- 
ings held pursuant to the provi- 
sions of the Act and, further, to 
prepare proposed orders in ad- 
judicatory proceedings. With the 
few specific exceptions listed 
below, all adjudicatory hearings 
must be conducted by a hearing 
officer assigned by the division. 
§120.57(1). A proceeding which 
commences as rulemaking may be 


converted by the agency into an 
adjudicatory type proceeding if a 
party asserts that the rulemaking 
procedure will not adequately 
protect his interests, and in such 
cases, the hearing must also be 
conducted by a hearing officer as- 
signed by the division. Declara- 
tory statements concerning rules, 
which the hearing officers of the 
division are empowered to make, 
are discussed above under Item 
II. 

Any agency or any member 
thereof may conduct its own hear- 
ings except for the Department of 
Professional and Occupational 
Regulation, where apparently all 
hearings must be conducted by 
division hearing officers. Other 
proceedings excepted from the 
hearing officer pool are hearings: 
“before the industrial relations 
commission, judges of industrial! 
claims, unemployment compen- 
sation appeals referees, public 
service commission or its examin- 
ers, or hearings regarding drivers’ 
licenses pursuant to chapter 322; 
hearings within the division of 
family services of the department 
of health and rehabilitative serv- 
ices; and hearings in which the 
division is a party,” but the pro- 
cedural provisions of the Act 
apply nonetheless whether the 
hearing is conducted by a hearing 
officer assigned by the division, 
by an agency or agency member, 
or by a hearing examiner of an 
agency. 


Vil. Ex Parte Communications 
No party to a proceeding, per- 
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son with a substantial interest, 
member of an agency, the agency 
itself, or a public employee or of- 
ficial engaged in prosecution or 
advocacy in any proceeding may 
make any ex parte communication 
to the hearing officer relative to 
the merits of the matter under 
consideration or containing a 
threat or offer of reward. §120.66. 
This ex parte provision specifi- 
cally does not apply to the advi- 
sory staff “which does not partici- 
pate in the proceeding” nor does 
it apply rulemaking. 
§120.66(1)(c). 

If a hearing officer “involved in 
the decisional process” receives a 
prohibited ex parte communica- 
tion he is required to make a 
memorandum of the communica- 
tion and any response thereto and 
to include same in the record of 
the case, and any party to the pro- 
ceeding who, within ten ies 
after notification of the ex parte 
communication, requests the 
right to rebut same must be per- 
mitted an opportunity for rebuttal. 
Further, the hearing officer, if he 
deems it necessary to eliminate 
the effect of an ex parte communi- 
cation, may withdraw from the 
proceeding and the division shall 
assign a successor. 

A civil penalty not to exceed 
$500 is provided for any person 
who makes an ex parte communi- 
cation in violation of the act or any 
hearing officer who fails to dis- 
close such a communication in the 
record. Also, in the case of a hear- 
ing officer who violates the Act, 
“such other disciplinary action as 
his superiors may determine” 
might be imposed. 


Vill. Orders in 90 Days 


In a separate section dealing 
with orders, the Act imposes the 
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requirement that an order be is- 
sued within 90 days after the hear- 
ing is concluded by the agency or 
after a recommended decision is 
received from a hearing officer, or 
if no hearing is to be held in the 
proceeding, the order must be is- 
sued within 90 days after the agen- 
cy has received oral or written ma- 
terial which it has authorized to be 
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submitted. §120.59. There is, 
however, no sanction in the sta- 
tute for failure to comply with the 
90-day limitation, and it may be 
waived with consent of the par- 
ties. 

Findings of fact and conclu- 
sions of law must be separately 
stated in all orders, and findings of 
fact may not consist merely of 
tracking statutory language but 
must discuss the underlying facts 
of record. Orders must also con- 
tain a ruling on each proposed 
finding which has been properly 
submitted to the agency. 
§120.59(2). 

An agency may adopt the re- 
commended order of a hearing of- 
ficer or it may reject the conclu- 
sions of law or interpretation of 
administrative rules in a recom- 
mended order. An agency may not 
reject findings of fact in recom- 
mended orders unless the 
“agency first determines from a 
review of the complete record and 
states with particularity in the 
order that the findings of fact were 
not based upon competent sub- 
stantial evidence...” §120.57(1)(j). 
Even though hearing examiners 
of the Public Service Commission 
are excluded from the hearing of- 
ficer pool, this presumption of va- 
lidity would seem to change the 
status of their orders. 


IX. Enforcement 


Any agency or substantially in- 
terested person may seek en- 
forcement of agency action by fil- 
ing a petition for enforcement in 
circuit court. §120.69. As a prere- 
quisite to seeking enforcement, a 
person must give 60 days prior 
notice to the agency, the Attorney 
General, and the alleged violator. 
A person may not file a petition if 
the agency has filed and is dili- 
gently prosecuting a petition for 
enforcement. 

Petitions for enforcement may 
be for declaratory or equitable re- 
lief and, in addition, may seek any 
fine or other statutory remedy. If 
no fine is authorized by statute, a 
fine may be imposed not to ex- 
ceed $1,000. §120.69(2). 
Also, the prevailing party on a pe- 
tition for enforcement may be 
awarded the cost of litigation, 
reasonable attorney's fees, and 
expert witness’ fees. § 120.69(7). 

Petitions for enforcement are 
authorized to enforce any valid 
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agency action which would in- 
clude either a rule or an order. 
Such petitions are powerful 
weapons, and the section au- 
thorizing same should be care- 
fully reviewed. 


X. Judicial Review 


Any party who is adversely af- 
fected by final agency action is en- 
titled to judicial review. This does 
not mean, however, that technical 
rules regarding finality are to be 
observed where the result would 
be to frustrate a party’s rights. 
Specific provision is made for re- 
view of any preliminary, pro- 
cedural or intermediate agency 
action “if review of the final 
agency decision would not pro- 
vide an adequate remedy.” 
§120.68(1). 


All petitions for review of 
agency action, except where re- 
view by the Supreme Court is 
provided by law, are to be filed 
with the district court of appeal 
where the agency has its head- 
quarters or where a party resides. 
§120.68(2). Ifthe phrase “where a 
party resides,” is interpreted to 
mean any party to the proceeding, 
the result will be to permit a con- 
siderable amount of forum shop- 
ping, especially in multi-party 
cases before agencies with 
statewide jurisdiction. Of course, 
it might also make judicial review 
more readily available and less 
expensive. 


The judicial review section 
contains several subsections 
which provide for the reviewing 
court to take specific action un- 
der certain circumstances. 
§120.68(6)-(13). The specific rules 
appear to be little more than a 
codification of prior law concern- 
ing the scope of judicial review, 
but in certain respects the pre- 
scription of particular court action 
might be viewed as an invasion of 
judicial power to prescribe court 
rules of practice and procedure.'4 
The courts will no doubt continue 
to review agency action and to 
fashion appropriate procedures 
and remedies; consequently, any 
question of constitutionality is not 
likely to be of moment. 

The proposed Administrative 
Procedure Act which was origi- 
nally passed by the House of Rep- 
resentatives was referred to a con- 
ference committee of the House 


YOUR OWN IN-OFFICE 
MORTGAGE CLOSING 
MINI-COMPUTER 


1. Typist types everything 
about the loan once on a 
Worksheet. As she types, the 
data is stored in the mini- 
computer's memory. 


2. One-by-one, typist in- 
serts all closing docu- 
ments into mini-computer 
(Closing Statement, Reg. Z, 
Deed to Secure Debt, Note, 
Affidavits, EDP form, all 
others). 


3. Each form is_ printed 
automatically — perfectly — 
completely. Never a typing 
error. Mini-computer is pro- 
grammed for your forms. 


4. All calculations like APR, 
payment dates, tax escrows, 
discounts and fees are done 
automatically. 


5. She typed one form by 
hand ... and prepared 
the rest automatically! 


6. Law firms, S & L's 
throughout the country 
are using this system to 
prepare all closing docu- 
ments accurately in less 
than 30 minutes. 


For more details, contact 


NIXDORF COMPUTER 
INC. 


1550 N.E. Miami Garden 
Drive, Suite 406 


North Miami Beach, 
Florida 33162 


Phone: (305) 921-7830 
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Suggested changes in the act are welcomed 


and Senate, and the bill that 
emerged from this committee 
contained significant changes 
from the House version. The 
changes were incorporated in the 
bill on virtually the last day of the 
legislature, and it is anticipated 
that some technical revisions may 
be needed in the next legislative 
session to accommodate the 
changes. Any suggestions from 
Florida lawyers on changes 
needed in the new Act are wel- 
comed and will be referred to the 
Administrative and Regulated 
Utilities Committee of The 
Florida Bar, which is undertaking 
a detailed review of the Act. 


FOOTNOTES 

1 Senate Bill No. 892, the Administrative 
Procedure Act, was signed by the Gover- 
nor on June 25, 1974, and became effective 
in part on October 1, 1974. The remainder 
becomes effective on January 1, 1975. All 
section references herein, unless other- 
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wise specified, are to the new Act. 

2 Davis, Administrative Law Treatise, 
Chapter 2, Delegation of Power; Chapter 
7, Requirement of Opportunity to be 
Heard, and Chapter 8, Adjudication Pro- 
cedure. The law relating to substantive 
and procedural limitations on the adminis- 
trative process cannot be understood by 
reference toa single case. Professor Davis, 
however, brings the many decisions in 
these areas together in an understandable 
and highly instructive manner. 

Davis, Administrative Law Treatise, 
Chapter 2, Delegation of Power; Chapter 
7, Requirement of Opportunity to be 
Heard, and Chapter 8, Adjudication Pro- 
cedure. The law relating to substantive 
and procedural limitations on the adminis- 
trative process cannot be understood by 
reference to a single case. Professor Davis, 
however, brings the many decisions in 
these areas together in an understandable 
and highly instructive manner. 


3 The “Administration Commission” is 
composed of the Governor and members of 
the Cabinet and affirmative action by the 
commission requires the approval of the 
Governor and three other members of the 
commission. Florida Statute, § 20.31(2). 


4 Florida Statutes, Chapter 20, the Gov- 
ernmental Reorganization Act of 1969, de- 
fines the “departments” of government 
and sets forth the responsibilities and 
powers of all departments. “Department” 
includes the organization of each cabinet 
member as well as all other departmental 
organizations created by statute. 

5 See, e.g., 5. U.S.C.A. §551(1)(A) and 
(B), and Revised Model State Administra- 
tive Procedure Act, Section 1.(1), Volume 
II, Cooper, State Administrative Law 
(Appendix). 

6 In re Clarification of Florida Rules of 
Practice ahd Procedure, 281 So. 2d 204 
(1973). 

7 Bay National Bank and Trust Company 
v. Dickinson, 229 So. 2d 302 (1969), where 
the Florida Supreme Court held that since 
the statute authorizing the State Commis- 
sioner of Banking to issue bank charters 
did not give applicants a “right” to a hear- 
ing, the APA did not require a hearing. The 
change from “‘legal rights, duties, 
privileges or immunities” to “substantial 
interests” would seem to broaden the 
category of situations that require a hear- 
ing. 

8 These phrases in the Act are appar- 
ently intended to delegate to division 
hearing officers the power to make an ini- 
tial administrative determination of 
whether an agency rule is within the 
statutory or constitutignal power of the 
agency. These functions are ordinarily 
performed by the judiciary, but since an 
administrative determination is not re- 
quired as prerequisite to seeking a judicial 
determination and judicial review of any 
administrative determination is expressly 
provided for by the Act, the provision fora 
hearing officer determination is probably 
not unconstitutional. State ex rel. Florida 
Dry Cleaning and Laundry Board v. Atkin- 


son, 188 So. 834 (1938) and Davis, 
Administrative Law Treatise, §2.12, foot- 
note 22. 

® Section 2 of the new Administrative 
Procedure Act enacts Florida Statutes, 
$11.60, which creates the Administrative 
Procedures Committee. The Administra- 
tive Procedures Committee has recom- 
mendatory power only and reports to the 
legislature for final action; therefore, its 
determinations are not orders which must 
be formulated subject to the procedural 
provisions of the Act. 


10 The Department of State is directed to 
publish a weekly pamphlet entitled the 
“Florida Administrative Weekly,” con- 
taining a summary of and an index to all 
rules filed during the preceding week, a 
summary of all proposed rules and all 
notices pertaining to initiation of rulemak- 
ing proceedings. Florida Statutes, 
§120.55(1)(c). Itis assumed that statements 
of disapproval of a rule filed in the 
“Weekly” by the Administrative Proce- 
dures Committee may be used as evidence 
of legislative intent in a court proceeding 
concerning the validity or applicability of 
such a rule. 

11 Bay National Bank and Trust Com- 
pany v. Dickinson, supra note 7. 

12 The Act does not specifically provide 
whether the Administration Commission, 
in adopting model rules, is to follow the 
rulemaking procedures of the previous 
APA or the new Act. In either event, it is 
important that a sufficient opportunity be 
provided for all interested persons and 
agencies to be heard on the appropriate- 
ness of proposed model rules. 

13 The findings of fact in recommended 
orders of the hearing examiners of the 
Florida Public Service Commission have 
never been binding on the Commission. 
Florida Statutes, §323.07. This is perhaps 
because it is difficult to separate factual 
determinations from policy pronounce- 
ments. Since hearing examiners of the 
Public Service Commission are exempt 
from the pool, it may be argued that their 
orders are not to be accorded the presump- 
tion of validity. This is a matter which 
might be clarified by the reviser’s bill. 

14 Article V, Section 2(a) of the Florida 
Constitution empowers the Supreme 
Court of Florida to adopt rules of practice 
and procedure in all courts. Query: Since 
the Supreme Court is not expressly ex- 
cluded from the phrase “‘unit of govern- 
ment” must it comply with the new Act in 
promulgating rules of practice and proce- 
dure or, on the other hand, is the exercise 
of all government authority exempt, 
whether or not it is exercised by a “unit of 
government,” if such power is derived 
from the constitution as opposed to being 
legislatively delegated? There is, of 
course, nothing in the Act which would 
prevent the Supreme Court from voluntar- 
ily submitting its rulemaking power to the 
procedure provided by the Act and using 
hearing officers from the Division of Ad- 
ministrative Hearings to make recommen- 
dations, after hearing, on changes in rules 
of practice and procedure. 
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DISABILITY 


UP TO $400 A WEEK if you're sick or disabled! 
Apply now at these attractive premium rates! 


Semi-Annual Premiums 


Weekly Under 
Indemnity age 30 30-39 40-49 50-59 


$5000 | $2750 $3750 $4300 $ 57.00 
100.00 53.50 61.50 84.50 112.50 
150.00 79.50 91.50 126.00 168.00 

Plan L-65 200.00 105.50 121.50 167.50 223.50 

250.00 131.50 151.50 209.00 279.00 
300.00* 157.50 181.50 250.50 334.50 
350.00* 183.50 211.50 292.00 390.00 
400.00* 209.50 241.50 333.50 495.50 
$ 50.00 $ 22.00 $ 25.00 $ 36.50 $ 50.50 
100.00 42.50 48.50 71.50 99.50 
150.00 63.00 72.00 106.50 148.50 
200.00 83.50 95.50 141.50 197.50 
250.00 104.00 119.00 176.50 246.50 
300.00* 124.50 142.50 211.50 295.50 
350.00* 145.00 166.00 246.50 344.50 
400.00* 165.50 189.50 281.50 393.50 
$5000 | $1900 $2050 §$ 27.50 $ 41.50 
100.00 36.50 39.50 53.50 81.50 

a 150.00 54.00 58.50 79.50 121.50 

Plan 5-2 200.00 71.50 77.50 105.50 161.50 

z 250.00 89.00 96.50 131.50 201.50 
300.00* 106.50 115.50 157.50 241.50 
350.00* 124.00 134.50 183.50 281.50 

~400.00* | 141.50 153.50 209.50 321.50 
Premiums are for benefits payable beginning on the first day for accidents and the eighth day for sickness. If hospital 
confined, sickness benefits begin from the first day of hospital confinement 

* Reduces to $250.00 weekly indemnity at policy anniversary immediately preceding insured’s 60th birthday, and 


premium reduces proportionately. 
Premiums are based on age at entry and increase at attained age indicated 
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| 60-69 

122.50 

243.50 

304.00 

$ 62.00 | 

122.50 

183.00 | 

243.50 ‘ 

304.00 | 

109.50 

163.50 

| 271.50 


What would you do 
if disability stopped your income 
suddenly, unexpectedly? 


You can solve that problem rightnow! Arrange asteady, continuing income in advance, by enrolling in 


this special program. Then, when the unexpected happens, insurance goes into action for you. 

Accident benefits begin the first day you're disabled. Sickness benefits begin with the eighth day of 
disability or the first day of hospital confinement, whichever is earlier. Or you may choose to have 
accident and sickness benefits start later, at a lower premium. 


Note: Benefits are payable to a maximum of four weeks for pregnancy which commences 30 days after the effective date of 


the policy. 


A choice of plans 

Choose the plan that best fits your needs. They differ only in 
the maximum period of benefits. 

Plan L-65. Accident benefits up to your lifetime.* Sickness 
benefits to age 65* or up to two years if disability begins 
between your 63rd and 70th birthdays. 

Plan L-7. Accident benefits up to your lifetime.* Sickness 
benefits up to seven years* but not beyond age 65; up to 
two years if disability begins between your 63rd and 70th 
birthdays. 

Plan 5-2. Accident benefits up to five years. Sickness benefits 
up to two years. 

*Payable for the first five years based on your inability to 
perform every duty of your occupation. Thereafter, benefits 
are based on your inability to perform the duties of any gainful 
occupation for which you are reasonably fitted. 


Exclusions 

This coverage excludes: war, military service, test or experi- 
mental flying, suicide, operating or learning to operate as an 
aircraft crew member, flying in any aircraft operated by, or 
under the direction of, any military authority. 


Enroliment 


Applicants under age 55 may apply, subject to acceptance 
by the company. Any individual entering the profession and 
becoming a Member of The Florida Bar shall be eligible to 
apply, regardiess of past medical history, provided the re- 
quest is made within 40 days after assumption of practice. 
Physically impaired risks are assured $100 weekly indemnity, 
as provided under Plan 5-2. 


Reduced premium plans 

Although the premiums we've shown are for first-day acci- 
dent, eighth-day sickness coverage, you may choose to self- 
insure short-term disabilities and reduce your premium. For 
example: 


Approximate Discount 


Self-insured Waiting Period Plan 5-2 Plans L-7 & L-65 


None for accident and 
4 weeks for sickness 18% 13% 


4 weeks for accident 
or sickness 25% 20% 


8 weeks for accident 
or sickness 30% 25% 


13 weeks for accident 
or sickness 35% 30% 


26 weeks for accident 
or sickness 50% 45% 


Special features 

Accidental death. $1,000 in accidental death benefits is 
provided with each policy. 

Dismemberment. Plans L-7 and L-65 pay up to 200 times the 
selected weekly indemnity for accidental loss of limbs, sight, 
speech and/or hearing. Plan 5-2 pays from $500 to $1,000, 
depending upon the nature of the loss. 


Non-disabling injuries. This policy pays doctor's fees for 
treatment of non-disabling injuries, to a maximum of one 
week's indemnity. 

Waiver of premium. After you have received benefits for six 
continuous months, all future premiums are suspended for as 
long as you are entitled to receive benefits. 

Specific indemnities. A guaranteed minimum amount is 
paid for certain fractures and dislocations. 

Private pilots. Licensed private pilots are covered without 
additional charge. 


Worldwide coverage. This plan covers you anywhere in the 
world. 


Termination of coverage 
The company reserves the right to decline to renew your 
policy on the following grounds only: 
1. If you fail to pay a premium due. 
2. If you should cease to be a Member of The Florida Bar. 
3. If you should cease to be actively engaged in your 
profession. 
4. When you reach age 70.* 
5. If all policies issued by the company to Members of The 
Florida Bar should be terminated on the renewal date. 
*Special income benefit rates are furnished automatically for 
insured members who attain age 70. 
This advertisement is for illustrative purposes only and is not a 
contract. Only the insurance policy can give the actual terms, 
coverage amounts, conditions and exclusions. 


Apply for coverage now! 
1. Complete, sign and date the application. 
2. If you have any questions, call Poe and Associates, 
Inc., collect. 

3. Mail the application to: 
POE AND ASSOCIATES, INC. 
Administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 / Tampa, FL 33601 
Telephone 813/228-7361 

4. Send no payment. We will bill you. 


The Florida Bar 


; recommends this insurance plan to you. 
It has been developed with your insurance needs and your 


benefit in mind. 
Poe and 
Inc. 


We stand by you. 


Administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 / Tampa, FL 33601 
Telephone 813/228-7361 


Underwriters 


HEALTH ene LIFE 
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APPLICATION 


To American Health and Life Insurance Company, Baltimore, Maryland 


1. Name of Organization? 2. Full name of Applicant? (Please Print 
THE FLORIDA BAR 


3. Business address? (Street) (City) (State) ) 4. Occupation? Birth Date? 


5. Gross Weekly Earnings? 6. Beneficiary? Relationship? 


Check Plan Desired: Accident Indemnity Period Sickness Indemnity Period 


AMOUNT OF WEEKLY INDEMNITY $ —_— 
To Age 65 (2 years if disabled 


Plan L-65 Lifetine between Ages 63-70) Waking Period 


i 7 years — to age 65 (2 years if 0 Accident — None; Sickness — One Week 
O Plan L-7 Lifetime disabled between Ages 63-70) or if other than above 


O Accident weeks; Sickness weeks 
O Plan 5-2 5 Years 2 years 


7. What Accident or Health Weekly Indemnity have you in this or other Companies or Associations? 


8. Has any application for insurance ever made by you been declined, postponed or rated-up? 


9. Have you ever had any known indication of Yes N Yes No 


O O Tuberculosis O O Rheumatism in any form 
O O Heart Trouble O O High or Low Blood Pressure 
O O Kidney Trouble 0 O Ulcers 
O O Bladder Trouble O O Diabetes 

O O Nervous Trouble Yes No 


O © Any other sickness, disease or disability? 


If any of the above questions are answered ‘yes’, explain fully. 


. Have you ever had or been advised If so, what for? When performed? Has recovery If not give particulars. 
to have surgical treatment? been complete? 


. Have you been disabled by either accident or illness or When? (Duration) Explain fully 
received medical attention or advice during the past five years? 


. Are you now to the best of your knowledge and belief in sound 
condition physically and mentally and free of any physical deformity? 


. Do you understand that this application is subject to acceptance by the American Health and Life Insurance Company, Baltimore, Maryland, and that the 
insurance hereby applied for will not be effective unless you are regularly attending all the usual duties of your occupation on the effective date of your 
coverage? 


Date Signature 


Countersigned by: 


(Licensed Resident Agent) 


The Company may communicate with any physicians or hospitals for further information on me. 
| represent the foregoing statements to be true and complete to the best of my knowledge and 
belief and agree that any insurance will be issued in reliance thereon. 


Dated at on the 


Signature of Applicant 
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First Class 
Permit No. 4283 
Tampa, Fla. 


Business Reply Mail 


No postage necessary if mailed in the United States. 


postage will be paid by 
POE AND ASSOCIATES, INC. 


Administrators for 
The Florida Bar insurance plans 


P.O. Box 1348 
Tampa, FL 33601 
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Judges at Political Fairs 


Dear Judge : 

Reference is made to your letter 
of August 1, 1974, wherein you 
state you are a candidate for 
reelection as a circuit judge, Sixth 
Judicial Circuit, and without op- 
position. Further, that you, along 
with other judicial candidates in 
the Sixth Circuit have been in- 
vited to attend “Political Fair” 
designated as “Old Fashioned 
American as Apple Pie Political 
Fair.” 

You ask if the Code of Judicial 
Conduct permits you and other 
candidates in the Sixth Judicial 
Circuit to participate in this 
“fair.” 

The Committee on Standards of 
Judicial Conduct, with one dis- 
senting, find no impropriety in 
your attendance at this particular 
gathering. Further, the committee 
finds nothing in the language of 
Canon 7, or Section 105.071 FSA, 
which would preclude a judicial 
officer from attending the “fair” 
described in your letter. 

This event being sponsored by 
League of Women Voters, Sun 
Coast Chamber of Commerces, 
County Council of PTA, Council 
of Neighborhood Associations, 
Junior League of St. Petersburg, 
Jaycees, Democratic Party, Re- 
publican Party, St. Petersburg 
Times, is designed as a nonparti- 
san political gathering to acquaint 
the voters with the incumbents 
and candidates for state and 
county offices. 


These opinions were issued by the 
Committee on Standards of Judicial 
Conduct, Judge Gunter Stephenson, 
chairman. Selected opinions of the com- 
mittee, as rendered between November 
1971 and April 1974 and in the future, 
will appear in this column from time 
to time. 
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You raise the further question of 
whether you could attend as a 
“private citizen” rather than as a 
judge or judicial candidate. May 
we point out to you that once an 
individual occupies a judicial of- 
fice, or becomes a candidate for 
judicial office, he can no longer 
separate his public position from 
his private status. He cannot avoid 
the strictures of the Code of Judi- 
cial Conduct by attempting to 
place himself in a “private citizen 
status.” He is a judge or judicial 
candidate at all times. 


COMMITTEE ON STANDARDS OF 
JUDICIAL CoNDUCT 


By Gunter Stephenson, as Chair- 
man 


Reporting of Gifts 


Dear Judge : 

In your letters of June 19 and 
20, 1974, you request an opinion 
as to whether a waiver of a mem- 
bership valued at $250 and dues 
of $175 for the judges of the 
Judicial Circuit to 
dine in a private restaurant club 
should be reported as a gift under 
the Code of Judicial Conduct. 

You also inquire as to whether 
said membership fee of $250 and 
dues of $175 should be reported 
under Section 112.311 et seq., or 
would compliance with Canon 6 
of the Code supersede the statu- 
tory requirements. 

With one member dissenting, 
the committee suggests that the 
acceptance of a waiver of mem- 
bership fee and dues fee, the 
value of which is capable of ascer- 
tainment, should be reported as a 
gift in accordance with Canon 
5C(4)(c) and Canon 6 B (2). 

The committee, without dis- 
sent, agrees that compliance with 
Canon 6 supersedes the statutory 


requirements, including House 
Bill 3418 Acts of 1974, relating to 
financial reporting and it would 
not be necessary for the judges to 
file reports under the designated 
statutes since said reports would 
be filed under Canon 6. 

It is further suggested you may 
consider that portion of Canon 2 B 
which states: 

“He should not lend the pre- 
stige of his office to advance the 
private interest of others; nor 
should be convey or permit others 
to convey the impression that they 
are in a special position to influ- 
ence him.” 


Serving as Executor 


Dear Judge : 

Reference is made to your in- 
quiry of July 29, 1974. You in- 
quire as to the propriety of your 
serving as the executor of an es- 
tate of a deceased, very dear 
friend. You further recite that this 
estate is extremely complicated, 
that there are business ventures 
and liabilities. 

The committee, with one 
member dissenting, is of the opin- 
ion that you should not serve in 
this fiduciary capacity. 

It is also pointed out that even 
where a judge is permitted as a 
family fiduciary, such service 
should be prohibited if the estate 
is extremely complicated with 
various business ventures and 
liabilities that may result in pro- 
ceedings in the judge’s court. 
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Long Range Planning 
Recommendations 


The Florida Bar invited a cross section of the Bar and the 
public to a Long Range Planning Retreat at Remuda 
Ranch February 28-March 2, 1974. A special committee 
comprised of Earl Hadlow, Wm. Reece Smith, Jr., Miami 
Herald executive editor, Larry Jinks, and Janet Reno was 
asked to compile the recommendations. Here is their 


report. 


I. The Role of the Legal Profession 
and the Individual Lawyer in 
Society 

A. The public too often views 
lawyers with suspicion. Recent 
widely publicized cases involv- 
ing well-known lawyers who have 
violated the law have added to the 
problem. The suspicion has been 
heightened by the delay and sec- 
recy in the disciplinary process. 
The Bar and individual lawyers 
must demand and work to achieve 
the highest standards of ethics 
and honesty among lawyers. To 
this end, we recommend: 

1. Disciplinary proceedings 
should be speedy .and proceed ac- 
cording to a definite time 
schedule. Both the public and the 
accused lawyer have the right toa 
speedy disposition of misconduct 
charges. 

2. If misconduct on the part of 
an attorney is proven, effective 
and prompt penalties should be 
imposed. If this is not being done, 
the Bar should determine why, 
publish the reason and seek to 
correct the situation. 

3. The initial partial opening of 
the disciplinary process to the 
public by The Florida Bar and the 
Supreme Court is commendable. 

4. Nonlawyers should be in- 
cluded at some level of the discip- 
linary process, at least after a find- 
ing of probable cause. 


5. Legal ethics must be stressed 
in law schools and courses in 
legal ethics should be required as 
a part of a mandatory continuing 
legal education program. 

6. The Bar should adopt stand- 
ardized procedures for the hand- 
ling of clients’ trust monies and 
specifically, the Bar should con- 
sider (a) spot audits under the con- 
trol and auspices of The Florida 
Bar; (b) compulsory insurance; (c) 
group fidelity bonds and other 
appropriate methods to afford 
clients maximum protection. 

7. Lawyers must recognize that 
adherence to the highest standard 
of legal ethics includes a respon- 
sibility to improve the law, par- 
ticularly in areas affecting those 
who have no power to do so them- 
selves. 

8. The Bar should develop pro- 
cedures for aiding aggrieved par- 
ties in legal and medical malprac- 
tice suits, including methods of 
making expert witnesses availa- 
ble to the litigants in such civil 
suits. 

B. The Bar and individual 
lawyers must demand and 
achieve the highest standards of 
competence from each member of 
the Bar and from all of those in- 
volved in the delivery of legal 
services. The public has, too 
often, been victimized by lawyers 
who did not keep current with 


new developments in the law or 
who became involved in complex 
matters beyond their competence 
or training. While Florida sets 
rigorous admission requirements 
for young lawyers entering the 
profession, it does nothing to in- 
sure that these lawyers, once ad- 
mitted, maintain the high stand- 
ards demanded for admission. 
The possible benefits of periodic 
re-examination and recertifica- 
tion should be carefully examined 
by the Bar. 

The legal profession in Florida 
has failed to develop guidelines 
for specialization. A client has no 
effective means of independently 
verifying whether the lawyer he 
selected is qualified to handle the 
particular problem. The yellow 
pages are not even available to aid 
the client, who has to trust en- 
tirely word of mouth representa- 
tions and recommendations. 

The legal profession is so struc- 
tured now that a lawyer must 
spend considerable time in mat- 
ters which a trained paraprofes- 
sional would be able to handle, 
much in the same way that a nurse 
or medical technician handles 
routine matters for a physician. 
Greater use of paralegals would 
leave the lawyer time to concen- 
trate on more complex legal prob- 
lems. 

The legal profession today is 
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not yet adequately representative 
of all the people in our society. 
Until recently, minorities and 
women have not been afforded an 
equal opportunity or at least have 
not been encouraged to obtain a 
legal education and join the pro- 
fession. 

Law schools have relied too 
heavily on test scores and grades 
and have failed to consider suffi- 
ciently the personal qualities that 
make a person a great lawyer. 

In consideration of these prob- 
lems and developments in the 
field of legal education and 
licensing, we recommend the fol- 
lowing in an attempt to insure 
greater competence within the 
legal profession: 

1. The Bar should enforce 
strictly the provisions of the Code 
of Professional Responsibility re- 
garding competence. 

2. The legal profession should 
establish procedures for regular 
review and recertification of 
lawyers as professional persons of 
competency and integrity. 

3. Procedures should be de- 
veloped to provide better super- 
vision of young lawyers. 


4. The Florida Bar should pur- 
sue by appropriate means the es- 
tablishment of a structure of 
generalization, specialization, 
qualification, licensing and regu- 
lation. This structure should 
cover the entire range of legal and 
quasi-legal needs, from those met 
by paraprofessionals to those re- 
quiring the highest degree of 
specialization. 

5. The Bar should encourage 
voluntary specialization and ap- 
propriate changes in present ethi- 
cal standards to permit dignified 
announcement of specialty to the 
public on professional cards and 
stationery and in yellow pages 
listing in the telephone directory. 

6. Mandatory continuing legal 
education of all attorneys should 
be required and The Florida Bar’s 
continuing legal education pro- 
grams should be expanded to in- 
clude in-depth courses appro- 
priate to the needs of experienced 
and specialized practitioners. 

7. The Florida Bar should en- 
courage the training and greatly 
expanded use of paraprofession- 
als by lawyers, and it should con- 
sult with educational institutions 
regarding the establishment of 
courses of training for such per- 


sons. 

8. In addition, the Bar should 
seek promulgation of necessary 
regulations or court rules de- 
lineating the duties, rights and re- 
sponsibilities of legal paraprofes- 
sionals. 

9. The Bar should stress that it is 
the responsibility of the courts as 
well as the Bar to enforce stand- 
ards of conduct and competency. 

10. The concept of a national 
bar examination should be ex- 
amined and reciprocity proce- 
dures should be considered 
which would permit lawyers ad- 
mitted to practice in other states to 
practice in Florida. A committee 
should be established to develop 
appropriate procedures to secure 
the advantages of reciprocity, yet 
avoid its pitfalls. 

11. The Bar should work with 
the law schools in developing ap- 
propriate law school admission 
and screening procedures which 
look not just to test results and 
grades, but also measure those 
personal qualifications which will 
make the applicant a sound 
lawyer. 

12. The Bar should seek to de- 
velop financial assistance pro- 
grams and other appropriate 
methods for encouraging mem- 
bers of minority groups and 
women to obtain a legal educa- 
tion, and the Bar should demand 
equal employment opportunities 
for all those in the legal profes- 
sion. 


13. The Bar should foster and 
encourage the continuing educa- 
tion of judges. 

C. The legal profession and in- 
dividual lawyers have a special 
responsibility to the public to 
speak out on matters of public 
concern. This responsibility de- 
rives from a lawyer’s training; his 
special relationship to the law 
generally and to the judicial sys- 
tem; tradition and the public’s ex- 
pectation. Neither the Bar nor 
most lawyers have met this re- 
sponsibility. The Bar has stood 
silent as some of the most signifi- 
cant issues in the history of the 
state and nation have been de- 
bated and decided. The Bar has 
done too little to improve the 
quality generally of poorly drafted 
and ill conceived legislation. The 
Bar should expend more effort to 
help improve the quality of legis- 
lation during its consideration 


and drafting. 

The criminal justice system is 
one of the most visible and vol- 
atile areas of the law. When the 
average citizen thinks of the judi- 
cial system he thinks of our crimi- 
nal courts. Lawyers are held re- 
sponsible for the criminal justice 
system yet very few of the 15,000 
members of The Florida Bar have 
ever been inside a criminal court. 
Fewer have been inside a jail and 
almost none, not even the pro- 
secutors or public defenders, 
have really observed the work- 
ings of the state prison system. 

To help remedy these prob- 
lems, we recommend: 

1. The Bar must speak out on 
issues of concern to the legal pro- 
fession and those involved in the 
administration of justice. 

2. The Board of Governors and 
the president of The Florida Bar 
should be encouraged to speak 
out on issues of great public in- 
terest. 

3. The functions of the Legisla- 
tion Committee of The Florida 
Bar should be expanded so that 
legal, technical and due process 
problems in pending legislation 
are identified and addressed. 

4. The attitude and functions of 
The Florida Bar should be 
changed to indicate a greater con- 
cern for public welfare generally. 

5. The Bar and the individual 
lawyer must become more in- 
volved and assume a leadership 
role in improving the criminal jus- 
tice system and in coordinating 
the various elements of the sys- 
tem. 

6. The Florida Bar should con- 
tinue to study the state prison sys- 
tem and jails and implement the 
reform of the state correctional 
system. 


D. The Bar and the individual 
lawyer have a duty to see that the 
legal system makes sense to the 
general public. The public today 
is confused by obscure and ar- 
chaic procedures. Legendary 
“legalese” of the profession only 
serves to cloak the action of 
lawyers in unnecessary mystery. 
The public generally doesn’t un- 
derstand our legal system. The 
press doesn’t understand it very 
well either. This is not primarily 
the fault of the public or the press; 
it is the fault of lawyers who have 
failed to explain the complex sys- 
tem. The attorney who fails to take 
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time to explain to a newspaper re- 
porter the subtleties of the legal 
process is as much to blame for the 
inaccurate story which appears in 
the next day’s paper as the report- 
er who faces deadlines and who 
is untrained in the frequently con- 
fusing terms and procedures of 
the legal system. 

As people do not understand 
the system, neither are they sure 
of their rights and remedies af- 
forded by that system. Further- 
more, they often don’t know 
where to go to find out just what 
their rights and remedies are. 

The public is fearful of the high 
cost of legal services. If the pro- 
fession does not reduce the cost of 
its services to re-establish public 
confidence, then lawyers will 
price themselves out of many 
markets, because the public is be- 
coming more and more willing to 
purchase services formerly ren- 
dered only by lawyers from 
trained persons outside the pro- 
fession, such as Realtors, title in- 
surers, accountants, brokers, tax 
advisors and estate planners. 

“Legal services” have come to 
cover a wide variety of transac- 
tions, procedures, administrative 
actions, advisory questions and 
related matters. It is timely to re- 
view and redefine the nature of 
legal services. The definition of 
legal services should be restricted 
to those actions and procedures 
which require the educational 
training and balanced experience 
of a practicing attorney. Once the 
term “legal services” has been 
redefined there will be many 
areas of activity now covered 
which may be deleted as not re- 
quiring the direct attention of a 
licensed attorney. Those areas 
may be handled by supervised 
paralegals or abandoned al- 
together as not justifying the skill 
and cost of a lawyer. 

To correct these problems, we 
recommend: 

1. The Bar and individual 
lawyers must work with the courts 
and administrative agencies to 
adopt forms, terms and proce- 
dures which are understandable, 
convenient, efficient and con- 
stitutional. 
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2. The Bar should promote 
legislation and court rules to rede- 
fine the actions and procedures 
requiring the services of lawyers 
and to permit legal paraprofes- 
sionals to assume more respon- 
sibilities in respect to those areas 
in which they can adequately 
serve the public. 

3. At the same time, a lawyer 
must remember that legal ser- 
vices include the responsibility to 
listen to the client, to discuss the 
client’s problem and to give the 
client his direct and personal at- 
tention whenever necessary. 

4. The Bar should provide a 
forum with lawyer and nonlawyer 
membership which im- 
mediately available to the public 
to answer questions and furnish 
information on availability of 
legal services and what the poten- 
tial legal rights and remedies are 
in a given situation. 

5. The press and the Bar must 
work together to improve com- 
munication and understanding. 
The Bar should establish orienta- 
tion sessions for reporters cover- 
ing special beats involving the 
law. For example, the Bar should 
arrange for reporters covering the 
criminal division of the courts to 
attend sessions with prosecutors, 
public defenders, judges, correc- 
tional officials and police officers 
so that the reporter knows and 
understands the people, terms 
and procedures he covers. 

6. The Bar through possibly a 
press-bar committee should seek 
to offer constructive and objective 
comments to editors and reporters 
both before and after publication 
of stories, so that the press can re- 
port accurately and clearly and 
correct any errors it might have 
made. The Bar cannot adequately 
meet its responsibilities in this 
area if it refuses to analyze and 
discuss the legal profession’s ac- 
tivities and alleged shortcomings 
in any given area. 

7. Educational programs should 
be established for all sectors of the 
public and in the public schools in 
order to inform the public about 
the history of the legal system and 
the citizen’s rights, remedies and 
duties within that system. 


II. Delivery of Legal Services 

The Bar and individual lawyers 
have an obligation to see that 
competent legal services are av- 
ailable to each person in this state 
at a price each person can afford. 
Until recently the Bar has not 
faced up to this challenge. Many 
people of moderate means even 
yet cannot afford legal services, or 
believe they cannot. The poor 
people of this state definitely 
cannot afford to pay for such ser- 
vices, nor are they receiving the 
services from public sources in 
most areas of the state. 

Today there is a great deal of 
governmental regulation that re- 
nders citizens virtually helpless 
against bureaucracy and govern- 
ment lawyers. The Bar has not 
provided for adequate representa- 
tion for the citizen against this 
administrative maze and bureau- 
cratic red tape. The responsibility 
to deliver legal services includes 
the responsibility to make sure 
that all citizens are properly rep- 
resented in their dealings with 
government at all levels. 

A. To provide for the delivery of 
legal services to the indigent or 
partially indigent, we recom- 
mend: 

1. Florida Legal Services, Inc., 
the statewide legal services cor- 
poration, should be encouraged 
and supported to the fullest pos- 
sible extent by the Bar and every 
lawyer in this state. 

2. The Florida Bar should pub- 
licly reaffirm its obligation and 
determination to see that a full 
range of civil and criminal legal 
services is made available ata cost 
they can afford to all citizens of 
Florida, including inmates, pa- 
tients and clients under tne juris- 
diction of the Florida Department 
of Health and Rehabilitative Serv- 
ices. 

3. The Bar should continue and 
encourage the contacts between 
Florida Legal Services, Inc., other 
representatives of the Bar and the 
Florida Department of Health 
and Rehabilitative Services for 
the purpose of identifying and ful- 
filling the special need for legal 
services of inmates, patients, 
clients and staff persons under the 
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jurisdiction of the department. 

4. As an invaluable aid to more 
organized efforts, individual 
lawyers should continue personal 
efforts to provide free or low-cost 
legal services to the indigent and 
near indigent especially in the 
practitioner's area of specializa- 
tion. 

5. The Bar should develop pro- 
cedures through which the serv- 
ices of public lawyers engaged 
in legal services for the indigent 
can be supplemented by private 
practitioners who can provide 
specialized legal services. 

B. To provide for the delivery of 
legal services to persons of mod- 
erate means at prices they can af- 
ford, we recommend: 


1. The Bar should take the ini- 
tiative in encouraging the early 
development of group and pre- 
paid legal service plans with ap- 
propriate change of present ethi- 
cal constraints on attorney par- 
ticipation in such plans. 

2. The Bar should establish a 
fee review committee, including 
nonlawyer personnel, to prevent 
and remedy fee abuse. 

3. Efforts mentioned elsewhere 
in this report to save judges’, 
lawyers’ and citizens’ time in the 
judicial system should be encour- 
aged to the fullest possible extent. 

4. Matters better handled by 
other agencies or professions 
should be diverted to the approp- 
riate agency or profession. 

5. Trained paraprofessionals 
should be utilized wherever pos- 
sible for services which they are 
qualified to perform. 

6. Lawyers and other profes- 
sions and disciplines should be 
able to practice together in one 
organization or in related organi- 
zations to provide competent, 
coordinated services to solve 
clients’ general problems, but the 
Bar should identify and work to 
solve ethical and practical prob- 
lems which might arise in such 
situations. 

7. Honest and accurate means of 
generating volume, and thus 
lower cost, practice should be 
utilized by consolidation of serv- 
ices and space between lawyers 
and by yellow pages description 
of services. 

C. To insure that the average 
citizen is properly represented in 
his dealings with government at 
all levels, we recommend: 


1. The Bar should continue to 
search for feasible means by 
which the citizen can be rep- 
resented in such situations. 

2. The lawyer in government 
must remember that he has a spe- 
cial dual responsibility to act as an 
advocate for his agency and, even 
more importantly, as an advocate 
for the people. 

III. Role of the Judicial System 

A. The Judge 

An independent, fair-minded 
judiciary, staffed by the very best 
lawyers in the state, firmly bound 
by constitutional principles and 
unfettered by political obliga- 
tions, is essential to state govern- 
ment. Yet, the people are con- 
fused when they elect judges. 
Voters have difficulty in ade- 
quately informing themselves as 
to the relative merits of each judi- 
cial candidate. Bumperstrips and 
brass bands do not indicate one’s 
qualifications for judicial office. 
Judicial candidates too often be- 
come enmeshed in the obliga- 
tions and political pitfalls of a 
campaign. Commitments made 
and assistance received during 
campaigns impair the independ- 
ence and objectivity of the judge 


on the bench. 


We seek the best lawyers for 
judicial office, but we pay judges 
one-third the earnings of a good 
lawyer practicing in an urban area 
in this state. As a consequence, 
the best lawyers are not always 
attracted to the bench and many 
good judges resign in favor of a 
lucrative private practice. 

We ask that our judges sit in 
judgment in many different types 
of cases and that they keep abreast 
of new developments in the law. 
Yet, we provide no effective pro- 
cedures for the continued educa- 
tion of our judges. 

The public has the right to ex- 
pect judges to be quickly and stern- 
ly disciplined for conduct unbe- 
coming a judge. A recent Sup- 
reme Court decision holding that 
a judge cannot be disciplined for 
previously undisclosed acts 
committed prior to assuming of- 
fice or while he was a candidate 
could impair the public’s confi- 
dence in the judiciary. The most 
recent Legislature immediately 
proposed a_ constitutional 
amendment to partially remedy 
this hiatus in discipline. 

The disciplinary process of 


judges should not be unwieldy or 
impractical. There was mixed 
feeling among those attending the 
Long Range Planning Retreat as 
to whether the confidentiality of 
the Judicial Qualification Com- 
mission proceedings should be 
relaxed, but generally those pres- 
ent felt the proceedings should be 
made more effective. 

To meet these public expecta- 
tions, we recommend: 

1. A constitutional amendment 
should be approved to permit the 
merit selection and retention of 
judges. Judges should be initially 
selected by appointment by the 
Governor from at least three 
nominees of Judicial Nominating 
Commissions which are already 
provided for and established 
under the present constitution. 

2. The judge should then be 
subject to subsequent review by 
(a) submission to periodic elec- 
tions in which the judge runs on 
his record and not against other 
candidates, or (b) by some 
periodic recertification process 
by the Judicial Nominating 
Commission. In case the elective 
system were chosen, the voters 
would have two choices: to retain 
or not retain the judge. If the pub- 
lic voted not to retain the judge, 
then the Governor would appoint 
a successor from nominations 
made by the Judicial Nominating 
Commission. 

3. To achieve a successful sys- 
tem of merit selection and reten- 
tion of judges as described above, 
an informative bar poll including 
opinions on judicial competency, 
behavior and temperament 
should be made public at the time 
of the election. 


4. To improve the effectiveness 
of Judicial Nominating Commis- 
sions, the commissions should 
publish the names of all those 
under consideration in order to 
receive the broadest possible 
public reaction and comment. 
However, the deliberations of the 
commissions should be private. 

5. Members of Judicial 
Nominating Commissions should 
be compensated for travel and 
clerical expenses. 

6. Judicial Nominating Com- 
missions should study and report 
to the Legislature and Governor 
on the need for increased judicial 
salaries commensurate with the 
duties and responsibilities of the 
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judge and sufficient to attract and 
retain qualified judges. 

7. Provisions should be made 
for automatic cost of living salary 
adjustments for the judiciary 
within reasonable periods of time. 

8. Provisions should be made 
for automatic review of judicial 
salaries without regard to cost of 
living adjustments. 

9. Comprehensive orientation 
programs should be established 
in the state on a permanent basis 
for new judges. 

10. Mandatory continuing legal 
education programs should be es- 
tablished for judges and mandat- 
ory judicial education in sentenc- 
ing should be required of all 
judges serving in the criminal di- 
visions. 

11. Judges should have expo- 
sure to the entire judicial system 
through rotation into specialized 
divisions such as criminal, 
juvenile, probate and civil divi- 
sions. 

12. The proposed constitutional 
amendment to permit the disci- 
pline of judges for previously un- 
disclosed acts committed prior to 
assumption of the office should be 
vigorously supported and the 
constitution should further be 
amended to include acts of judi- 
cial candidates in this provision. 

13. Judicial qualifications pro- 
ceedings should be made public 
when a judge is formally charged 
with a crime. 

14. The requirement that there 
be atwo-thirds vote of the Judicial 
Qualifications Commission be- 
fore a recommendation of the 
commission is made to the State 
Supreme Court should be recon- 
sidered. 


B. The Courts 

1. Administration 

An efficient, convenient court 
system is essential if our legal sys- 
tem is to continue to function. 
Generally, civil litigation in 
which the parties are represented 
by counsel is handled with dis- 
patch and the calendars of the 
civil divisions of the courts of the 
state are not backlogged. Progress 
has been made in judicial ad- 
ministration and in the use of 


modern technology as a tool of 
court administration. 

However, the criminal divi- 
sions of our courts, with few ex- 
ceptions, have not been able to 
keep up with the explosion of 
crime and the intrusion of drugs 
into our communities. Valuable 
time of the victims, witnesses, 
police officers, lawyers and 
judges is wasted by archaic calen- 
daring systems. Prosecutors and 
public defenders must deal with 
too many cases at one time so that 
they cannot deal effectively with 
any particular case. Plea negotia- 
tions between prosecutors and 
defenders undercut the role of the 
judges in our judicial system and 
tend to undermine public confi- 
dence in the whole criminal prac- 
tice system. 

With respect to all divisions of 
our courts, little thought has been 
given to what cases really belong 
in the judicial system. Some types 
of litigation might be better han- 
dled administratively. For exam- 
ple, the criminal justice system is 
especially overburdened by of- 
fenses which could be better dis- 
posed of administratively. When 
there are not enough courtrooms 
to dispose of felony cases and 
serious misdemeanors promptly 
and properly, existing space and 
personnel should not be tied up 
with piddling trials involving im- 
proper turns and other such minor 
traffic offenses. Recent legislation 
removing all but the most serious 
traffic cases from resolution in the 
judicial arena reflects this opin- 
ion. 


2. Juries 

The present judicial system 
continues to utilize trial juries in 
virtually every case. A hard new 
look is required to determine just 
which cases should be appro- 
priately tried by jury and which by 
a judge. The layman is confused 
when he sees a judge determining 
questions of fact in a, mortgage 
foreclosure while a jury has that 
responsibility in a personal injury 
case. The Bar ought to be able to 
provide laymen with sensible 
answers based on sound policy 
and not tradition. 


Jurors are required to leave 
their jobs and return day after day 
to the courthouse. They don’t get 
paid enough. People should not 
be penalized financially for ren- 
dering jury service. 

Jurors could be used far more 
effectively than they are. Their 
time is valuable too, and should 
not be wasted. They often sit in 
the jury room waiting only to be 
called, then they are excused only 
to wait some more. If we are going 
to have people take time from 
their jobs for this service, their 
service must be properly utilized. 


3. Appellate Process 

Oftentimes the major delay in 
the judicial system, whether in 
civil or criminal cases, occurs 
when the case is appealed. The 
appellate process is a cumber- 
some, complex process which 
must be streamlined, speeded up 
and simplified. Lawyer and 
layman alike are confused by the 
variety of proceedings. Review of 
all lower proceedings, whether an 
appeal or an extraordinary writ, 
such as mandamus, certiorari or 
quo warranto, should be initiated 
by simple and brief petitions for 
review. Then substantive case 
law would govern the substantive 
issues to be decided and the en- 
tire procedure could be sim- 
plified and handled more rapidly. 

In light of these observations, 
we recommend the following: 

a. The courts, the Legislature 
and the Bar should continue to 
encourage efforts to promote bet- 
ter and more centralized court 
administration. 

b. The courts and administra- 
tive agencies should develop 
modern case management and 
calendaring systems subject to the 
control of the courts and utilizing 
the latest data retrieval methods. 

c. Specialized divisions of the 
courts should be maintained and 
judges should be rotated into 
these divisions. 

d. The courts, the Bar and the 
Legislature should jointly con- 
sider and determine what sub- 
jects are more appropriately han- 
dled administratively and what 
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subjects should continue to be re- 
solved by the courts. In addition, 
special consideration should be 
given to determining what mat- 
ters should be tried by juries and 
which by judges. 

e. The per diem allowance for 
all jurors should be increased. 

f. Procedures should be de- 
veloped to increase utilization of 
jurors. 

g. The appellate process should 
be revised and simplified in order 
to minimize appeals and expedite 
their disposition. 

h. A court rule should be 
adopted requiring timely disposi- 
tion of appeals. 

i. Court rules should be adopted 
requiring summary calendars for 
disposition of appropriate ap- 
peals. 

j. Appellate courts should con- 
sider the use of video tape in the 
appellate review of lower court 
proceedings. 

c. Criminal Justice System 

Those attending the Long 
Range Planning Retreat express- 
ed greater concern over the prob- 
lems of the criminal justice sys- 
tem than over any other aspect of 
the judicial system or the legal 
profession. 


In effect this “system” is not a 
system at all. Its elements are 
fragmented. Police, prosecutors, 
judges, court clerks, defense at- 
torneys, probation supervisors, 
prison officials, and adminis- 
trators of mental health institu- 
tions often seem to function each 
in his own small world, oblivious 
to the fact that they are all parts of 
a system, which, if it is to work at 
all, requires that they all work to- 
gether. 

Law enforcement and prosecu- 
tion efforts are not coordinated on 
a statewide basis. The administra- 
tion of criminal justice in the state 
is confused. 

The criminal justice system is 
not adequately funded. Equal 
priority is not given to the crimi- 
nal divisions of our courts. Crimi- 
nals cannot be rehabilitated un- 
less the state will pay fora systein 
of justice that brings them to trial 
immediately and provides the 


tools for treatment, training and 
other means of rehabilitation. 

When the general public thinks 
of justice it thinks of criminal jus- 
tice. The Bar, court adminis- 
trators, and the Legislature, how- 
ever, have not given equal con- 
sideration and priority to the crim- 
inal justice sytem. Our correc- 
tional system has not worked. Our 
probation system is almost mean- 
ingless; our prisons are often 
criticized as little more than 
schools for crime. Police officers 
and prosecutors spend their best 
efforts to convict a dangerous 
criminal only to see him return to 
the streets in a few years more 
dangerous than when he first 
went to prison. In the interim he 
will have received little if any 
treatment, training or therapy 
which will assist him in returning 
from prison as a law abiding 
member of the community. The 
protection of society is an overrid- 
ing goal of the criminal justice sys- 
tem and the system is clearly not 
meeting that goal today. Ninety 
per cent of the people who go to 
prison will get out some day and 
society is not protected if those 
people return more prone to crim- 
inal activity than when they went 
to prison. 

Finally, the courts and correc- 
tional agencies have no sound 
means of determining the effec- 
tiveness of offender rehabilitation 
programs. Statistics are not avail- 
able to measure which correc- 
tional programs are rehabilitating 
offenders and which are not. 

To solve these critical prob- 
lems, we recommend the follow- 
ing: 


l. The courts, the Legislature 
and the Bar must give equal prior- 
ity to the criminal divisions of our 
courts and see to it that the entire 
criminal justice system is prop- 
erly funded. 

2. The courts and the Bar must 
take the lead in coordinating all 
elements of the criminal justice 
system. There must be statewide 
coordination of law enforcement 
and prosecution efforts. One re- 
commendation which was discuss- 
ed but not adopted was for a con- 


stitutional amendment which 
would establish a chief pros- 
ecutor, appointed by the Gover- 
nor, having statutory authority for 
policy and administration of all 
state attorneys’ offices throughout 
the state. 

3. A task force composed of 
lawyers and lay persons should be 
established by the Bar to work 
with the courts, the Department 
of Health and Rehabilitative serv- 
ices, and the Legislature to im- 
prove our correctional system 
and, specifically, to study, im- 
prove and develop the following 
programs in our correctional sys- 
tem: 

a. Probation and parole 

b. Bail system 

c. Sentencing procedures and 
appellate review of sentences 

d. Work release, educational re- 
lease and other nonsecure correc- 
tional and rehabilitation programs 

e. Presentence investigation 
programs 

f. Alternatives to prisons such as 
community correctional centers 

g. Pretrial intervention pro- 
grams 

4. The Department of Health 
and Rehabilitative Services and 
the Legislature should establish a 
means for evaluating and analyz- 
ing the effectiveness of all offend- 
er rehabilitation programs. 0 
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FLEMING 


From Shakespeare to the City of Petaluma: 
Analyzing Environmental Systems 


One of the oldest and most 
widely read environmental cases 
took place in Venice and was re- 
ported by Shakespeare? in Act IV, 
Scene I of “The Merchant of Ven- 
ice. 

The plaintiff, one Shylock, sued 
to enforce a contract which enti- 
tled him to a pound of flesh be- 
longing to defendant, one An- 
tonio. 

The court after reciting dicta to 
the effect that “the quality of 
mercy is not strained” ruled as fol- 
lows: 

(i) The plaintiff was entitled to 
the pound of flesh pursuant to the 
terms of the contract, but 

(ii) the property rights had to be 
strictly enforced and for this 
reason no blood could be shed nor 
could there be “less or more but 
just a pound of flesh.” 

Because the penalty for taking 
less or more than the amount pro- 
vided in the terms of the contract 
was so severe, the plaintiff waived 
his rights to any relief. 

The case reported by Shakes- 
peare in 1595? has tremendous 
environmental significance. It 
clearly points out the problems 
which are created when rights to 
property in an environmental life 
system can be used only at the 
expense of the entire system. 

The reasoning involved in the 
law of the Shakespeare case has 
traditionally been used to justify 
environmental protection laws. 


Joseph Z. Fleming, Miami, writes this 
column this month on behalf of the En- 
vironmental Law Committee, which he 
serves as chairman. He holds a 
bachelor’s degree from the University 
of Florida, the LL.B. from the Univer- 
sity of Virginia and a LL.M. degree in 
labor law from New York University. 
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Insofar as environmental pro- 
tection laws restrict use of prop- 
erty they do so in order to insure 
that such use cannot be at the ex- 
pense of environmental systems 
and the rights of others. 

At the national level the pas- 
sage of environmental laws such 
as the National Environmental 
Policy Act of 1969 (NEPA), 42 
U.S.C. §§4321 et seq., constitutes 
a federal procedural commitment 
to evaluating legislative proposals 
and other major federal actions in 
terms of the effect on the quality 
of human environment—in other 
words, the need to consider the 
effect on life systems in the deci- 
sion making process. 

Also illustrative of this 
“Shakespearean reasoning” are 
the cases in Florida restricting use 
of land in a manner which could 
be destructive of adjacent prop- 
erty owners’ rights and destruc- 
tive of environmental systems. 
Thus only recently, the Central 
and Southern Florida Flood Con- 
trol District Governing Board and 
a land owner attempting to de- 
velop a road system in the Ever- 
glades area worked out an ar- 
rangement to minimize the effect 
of the road’on the environment. 
To insure that the road would not 
have a destructive effect on the 
natural or “sheet-flow” of water 
which is so important to the entire 
Everglades eco-system place- 
ment of conduits was required 
beneath the road at frequent in- 
tervals to insure that the sheet- 
flow would be preserved.® 


Nevertheless, the analysis of 
environmental systems is not al- 
ways used to justify so-called en- 
vironmental protection laws. On 
April 26, 1974, the United States 
District Court for the Northern 
District of California entered an 
order invalidating a population 
cap which a city sought to impose 


to prohibit growth. Construction 
Industry Association of Sonoma 
County v. the City of Petaluma, 
375 F. Supp. 574 (N.D. Calif. 
1974). 

Just as in the Shakespeare case 
referred to above, a right to con- 
trol a part was viewed in terms of 
its effect on an entire system. The 
court found that the City of 
Petaluma could not justify its 
population cap for any reason 
other than an attempt to cut itself 
off from the San Francisco Bay re- 
gion and that if allowed to do so 
the precedential effect would be 
destructive of the entire region. 

The City of Petaluma was 
within commuting distance of San 
Francisco. Until recently the city 
had been primarily a small dairy 
and poultry community and its 
citizens wanted to restrict its 
growth. 

The court, however, found that 
there were no sound environmen- 
tal justifications for the restriction 
of growth. Contrary to the asser- 
tions of the city, its water supply 
and other service requirements 
did not prohibit growth or justify 
the cap on population. The court 
also found that even if there had 
been certain difficulties in plan- 
ning for the growth which would 
result from the expansion in the 
San Francisco area, the city had 
never really considered any 
reasonable alternative to meet the 
problems and had merely decided 
to restrict its growth because it 
chose to do so. 

The court carefully drew the 
distinction between an attempt to 
enact environmental protection 
laws based on sound reasons and 
the particular population cap re- 
striction enacted by the City of 
Petaluma. The court affirmed the 
principle articulated long ago in 
the City of Euclid v. Ambler Re- 
alty Co., 272 U.S. 365, 47 S. Ct. 
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114, 71 L. Ed. 303 (1922), that zon- 
ing ordinances are entitled to 
“substantial judicial deference” 
but refused to allow the police 
power to be a basis for unjustified 
exclusivity. The court impliedly 
recognized the type of problem 
reported in the Shakespeare case 
and required an analysis of the en- 
tire San Francisco Bay region en- 
vironmental system. The court 
ruled Petaluma could not pass or- 
dinances which would seemingly 
protect its environment at the ex- 
pense of larger environmental 
considerations. The court 
adopted the contention of the 
plaintiff (a construction industry 
association) that the city had en- 
gaged in an “anti-planning” at- 
tempt. The result of this attempt 
was to create a new type of en- 
vironmental problem: 

In a large sense this case sets up the con- 
stitutional protections against a single 
small city’s passing laws to keep people 
away, to maintain “small town character” 
at the expense of depriving people of mo- 
bility. their right to travel, and of decent 
housing or perhaps any housing at all .... 


In a narrower sense, this case [holds] ... 
that local police power may [not] be used 
to shift the burden of providing housing to 
other cities ina metropolitan region which 
have their own police power and their own 
problems. This issue ... [questions] the 
jurisdiction of one town to visit its prob- 
lems on another. 


The unsubstantiated reasons 
asserted to justify the cap in 
Petaluma were weighed by the 
court against the damage which 
could be caused to the San Fran- 
cisco Bay Region: 

The prospective resident turned away at 
Petaluma does not disappear into the hin- 
terland, but presents himself in some other 
suburb of the same metroplex, perhaps in 
some town with as many problems or more 
than Petaluma.... By this means, Petaluma 
legislates its problems into problems for 
Napa, Vallejo or Walnut Creek. May 


Petaluma pass a law to bind the whole 
world? 


The court specifically found 
that by limiting the supply of 
housing in one part of a regional 
market Petaluma would increase 
demand for housing elsewhere 
within the regional market. Thus, 
the needs of Petaluma were 
measured against the needs of 
other areas within the region. The 
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court concluded that Petaluma 
was a growth center in the San 
Francisco Metropolitan Region 
but that the exclusion of Petaluma 
from the region would not elimi- 
nate the basic problems which re- 
sulted from the growth of the re- 


gion. Furthermore, the court found 
that Petaluma could not be ex- 
cluded from the region without 
serious damages elsewhere: 

If such growth centers could curtail resi- 


dential growth to less than demographic 
and market rates, as has been attempted in 
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ENVIRONMENTAL LAW—from Shakespeare to the City of Petaluma 


the present case, serious and damaging 
dislocation will occur in the housing mar- 
ket, the commerce it represents, and in the 
travel and settlement of people in need 
and in search of housing. Even in cities in 
the region that do not qualify as “growth 
centers,” the same exclusion of residential 
growth would lead to substantially the 
same adverse consequences, if the exclu- 
sion were regionwide. City of Petaluma, 
supra, at 579. 


As a matter of law, the court re- 
jected the contention of the City 
of Petaluma that this case in- 
volved the basic right of a munici- 
pality to exercise its police power. 
To the contrary, the court found 
that the reasons for the population 
cap were invalid and that as a mat- 
ter of federal law it was appro- 
priate to analyze the entire San 
Francisco Bay Region. The court 
cited the case of Edwards v. 
California, 314 U.S. 160, 62 S. Ct. 
164, 86 L. Ed. 119 (1941), and in 
particular the following “words of 
Mr. Justice Cardozo”: 

The Constitution was framed under the 
dominion of a political philosophy less 
parochial in range. It was framed upon the 
theory that the people of the several states 
must sink or swim together, and that in the 
long run prosperity and salvation are in 
union and not division. (City of Petaluma 


at 584 citing Edwards v. California, supra, 
at 314 U.S. 173-174) 


It was for the foregoing reasons 
that the court found that the City 
of Petaluma had not properly ex- 
ercised its police power by impos- 
ing a population cap. The court 
rejected the contention of the city 
that there was any “compelling 
governmental interest’ shown 
which could justify the exclu- 
sionary aspects of the Petaluma 


population cap. 

In what is reterred to here as the 
Shakespearean sense, the City of 
Petaluma case is a major en- 
vironmental protection case. For 
just as itis no more permissible to 
develop a piece of property in a 
manner which destroys an entire 
eco-system, attempts to “protect” 
a small area at the expense of a 
larger system must also be prohi- 
bited. Insofar as the City of 
Petaluma was not able to show 
that there were sound environ- 
mental justifications for its growth 
cap, its attempts to impose such a 
restriction were improper. The 
regulation of the city was struck 
down because it not only lacked 
any justifiable basis but because 
of the potential effects which the 
exclusionary policy practiced by 
the City of Petaluma would have 
if proliferated throughout the re- 
gion in which Petaluma was lo- 
cated. The power of the City of 
Petaluma to exercise its police 
power and impose a population 
cap could be compared to an at- 
tempt by a property owner to de- 
velop in a manner which com- 
pletely disregarded effects on sur- 
rounding areas. Petaluma, though 
acting as acity government in pas- 
sing ordinances allegedly to pro- 
tect the environment, was 
equated with a property owner at- 
tempting to use property in a 
manner which would be destruc- 
tive of surrounding environmen- 
tal areas. 

The City of Petaluma case 
shows the importance of a flexible 
and careful approach to environ- 
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mental planning and environ- 
mental decision making, for the 
court in the City of Petaluma case 
suggests that if the city had based 
its cap on valid environmental 
reasons there might have been a 
different result. 

The court recognized that there 
was a need to balance the en- 
vironmental considerations and to 
consider whole systems. This 
suggests that environmental law 
may have the same flexibility ob- 
served in natural law.4 

In the final analysis it might be 
said that Shakespeare shows us 
the value of attorneys in this sys- 
tem. Though it was one of 
Shakespeare’s characters who is 
attributed with stating that “the 
first thing we must dois kill all the 
lawyers” the plaintiff in the 
“Merchant of Venice” may have 
lost because he was not rep- 
resented by counsel. Plaintiff 
Shylock might have contended 
that insofar as his right to the 
property (a pound of flesh) had to 

e viewed in terms of the sur- 
rounding environment (the de- 
fendant) the plaintiff still retained 
a property right. Instead of waiv- 
ing all rights the plaintiff might 
have claimed an undivided in- 
terest in the defendant. From 
Shakespeare to the City of 
Petaluma it has been important to 
analyze the effect of total en- 
vironmental systems. 0 


FOOTNOTES 


1“The Merchant of Venice,” Shakes- 
peare: Major Plays and the Sonnets. (G. B. 
Harrison Ed. 1948) at pages 303-332. 

2 Tbid. 

3 See the decision of the Flood Control 
District in The Matter of Application of 
Context Development Company, Docket 
No. 1 (June 7, 1974) and Resolution No. 
7432 (dated June 7, 1974). 

4 Lewis, Thomas - The Lives of a Cell, 
pp. 9, 29-30 (1974). The author notes that in 
nature evolution often results from conflict 
and that “even when circumstances re- 
quire that there be winners and losers, the 
transaction is not necessarily a combat.” 
The author concludes that we should re- 
consider our “adversary” view of natural 
evolution: 

“If it is in the nature of living things to 
pool resources, to fuse when possible, we 
would have a new way of accounting for 
the progressive enrichment and complex- 
ity of form in living things.” 
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Bankruptcy Reform: Chapter XI Rules and Official Forms 


On July 1, 1974, another reform 
in bankruptcy occurred when the 
new Chapter XI Rules and Offi- 
cial Chapter XI Forms became ef- 
fective. (See Gordon, “Adversary 
Proceedings Under the New Bank- 
ruptcy Rules,” The Florida Bar 
Journal, January, 1974, for the 
treatment of prior Rules changes). 

The reform further enhanced 
the prestige and the power of the 
bankruptcy judge and other offi- 
cers of the federal courts of bank- 
ruptcy as well as simplified the 
procedure in a Chapter XI case. 
They apply to all Chapter XI pro- 
ceedings including those pending 
on the inception date except to the 
extent that the bankruptcy judge 
determines the old procedure ap- 
plies. 


Petition 


A Chapter XI case begins by the 
filing of a petition seeking Chap- 
ter XI relief accompanied by the 
prescribed filing fees with the 
clerk of the district court. R.11-3, 
11-10, 509. Only the original peti- 
tion must be signed or verified but 
an additional four conformed 
copies are required to be filed un- 
less local rules require more. 
R.11-6, 911(c). One copy is for- 
warded to the local District Direc- 
tor of Internal Revenue, one to the 
Secretary of the Treasury and, in 
addition, one to the Securities and 
Exchange Commission. R.11-6. 


James B. Crew, Jr., practices law in 
Miami as an associate with Bradford, 
Williams, McKay, Kimbrell, Hamann, 
and Jennings, P.A. He received a 
bachelor’s degree from Vanderbilt 
University and the LL.B. degree from 
the University of Virginia. He later ob- 
tained the LL.M. in taxation from the 
University of Miami. He writes this 
column on behalf of the Corporation, 
Banking and Business law Section, 
Marvin E. Barkin, chairman; Michael 
A. Berke, editor. 
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The petition under Chapter XI 
may be an original petition or it 
may be filed in a pending bank- 
ruptcy, Chapter XII, or Chapter 
XIII case. R.11-3(b). If a straight 
bankruptcy case is pending, the 
filing acts as a stay of the adjudica- 
tion or the administration of the 
estate in bankruptcy—the stay is 
no longer discretionary. R.11-7. 
The stay may be modified or ter- 
minated for cause. Filing the peti- 
tion does not stay the administra- 
tion of a Chapter XII or Chapter 
XIII case. 

The filing of the petition au- 
tomatically stays “the com- 
mencement or the continuation of 
any court or other proceeding 
against the debtor, or the en- 
forcement of any judgment 
against him, or of any act or the 
commencement or continuation 
of any court proceeding to enforce 
any lien against his property or of 
any court proceeding, except a 
case pending under Chapter X of 

«the Act, for the purpose of the re- 
habilitation of the debtor or the 
liquidation of estate.” 
R.11-44(a). Except to the extent 
relief is provided by the bank- 
ruptcy court after an adversary 
proceeding governed by Part VII 
of the Rules or after a special ex 
parte hearing provided in Rule 
11-44(e), the stay continues until 
the case is closed, dismissed, con- 
verted to bankruptcy, or the 
liened property disposed of. 
R.11-44(b). All secured creditors 
carefully take note. 

A petition filed on behalf of a 
partnership must be filed by all 
the general partners. This means 
that all must “consent” to the peti- 
tion, if indeed, all do not execute 
it. R.11-8, Advisory Committee's 
Note. 

The debtor must file, along with 
the petition, schedules of his 
debts and property, and state- 


ments of his affairs and executory 
contracts in the manner pre- 
scribed by the appropriate Offi- 
cial Form. R.11-11(a). If the debt- 
or accompanies his petition 
with a list of his creditors and their 
addresses, the clerk will accept 
the petition without the state- 
ments and schedules. R.11-11(b). 
However, they must be filed 
within 15 days thereafter. An ad- 
ditional 30 days may be granted 
by the court on application and a 
further extension for good cause. 
If the statements and schedules 
have been filed previously in a 
straight bankruptcy or Chapter 
XII case, they should not be re- 
filed with the petition. Only the 
original schedules and statements 
must be signed and verified but 
all the copies must be conformed 
to the original. R.11-12. The re- 
quirements of Rule 108(e) apply 
in the Chapter XI case and impose 
the duty on the debtor to apprise 
the court of post-petition informa- 
tion by filing supplemental 
schedules. R.11-11(d). 


Venue 


A person may file his petition in 
the district where he had his prin- 
cipal place of business, residence 
or domicile for the preceding six 
months. R.116(a)(1). A corpora- 
tion or partnership debtor may file 
its petition in the district where it 
had its principal piace of business 
or its principal assets for the pre- 
ceding six months, or if there is no 
such district, in the district where 
the debtor has _ property. 
R.116(a)(2). If a petition is filed 
pursuant to Rule 11-7 (a bank- 
ruptcy, Chapter XII or Chapter 
XIII case is pending), it is filed 
where such case is pending. 
R.11-13(a)(1). Additional forums 
are available to a partnership and 
a general partner or combination 
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thereof under Rule 11-13(a)(2). 

An affiliate of the debtor, which 
is defined in Rule 901(3), may file 
a petition in the district where a 
petition under the Act is pending 
by or against the debtor or bank- 
rupt. Rule 11-13(a)(3). 

Rule 116(b), (c) governs the 
transfer of a case where venue is 
proper or improper, and Rule 
117(b), (c) the consolidation and 
joint administration of cases. 
R.11-13(b), (c); 11-14. 

A conversion to a Chapter X 
proceeding is accomplished in 
accordance with Rule 11-15. 


Receiver 


If a petition is filed and no trus- 
tee has previously qualified 
—qualified not just appointed 
—the debtor shall continue in 
possession. R.11-18(b). On appli- 
cation of any party in interest the 
court may, for cause, appoint a re- 
ceiver who must qualify in accor- 
dance with Rule 11-20. The eligi- 
bility, succession, and removal of 
receivers are now provided for 
within Rule 11-18. 

Rule 11-22 applies Rule 215 to 
Chapter XI cases which requires a 
showing of necessity to the court 
for the employment of an attorney 
or accountant by the receiver, debt- 
or in possession or creditors’ 
committee. Rule 219 applies in 
' Chapter XI cases and governs the 
allowance and payment of com- 
pensation for services and reim- 
bursement of expense of 
receiver's attorneys and account- 
ants. The compensation of reim- 
bursement may be allowed to the 
attorney even though a plan is not 
confirmed. R.1i-31. 

A specific duty to keep records 
and make monthly reports is im- 
posed on the receiver or debtor in 
possession by Rule 11-30. 


First Meeting of Creditors 


The first meeting of creditors 
must take place not less than 20 or 
more than 40 days after the filing 
of a petition commencing a Chap- 
ter XI case. R.11-25(a)(1). All cred- 
itors, including secured cred- 
itors, shall receive 10-day 
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notices by mail of the first meet- 
ing as well as notice of other “sig- 
nificant events’’ in the case. 
R.11-24(a). Such notice is com- 
plete upon mailing. R.906(e). 

The bankruptcy judge presides 
at the first meeting of creditors 
and the agenda includes the ex- 
amination of the debtor, and when 
necessary, “the determination of 
which claims are unsecured and 
which are secured and to what ex- 
tent, which claims are entitled to 
vote at the meeting, and which 
claims have voted for acceptance 
of the plan...” R.11-25(a)(2). In 
addition he conducts the election 
of a standby trustee or creditors’ 
committee if one is held and fixes 
the date for the filing of the plan of 
arrangement if it has not been 
filed. R.11-25(a)(2), 11-27. The 
examination of the debtor will in- 
clude an inquiry into his financial 
condition and the method and the 
proposals regarding the continua- 
tion of his business operations. 
R.11-26. The Rule permits in- 
quiry into the means wherewith 
the debtor proposes to carry out 
the plan, and the consideration 
given for such purpose. 

The functions of the creditors’ 
committee are stated in Rule 
11-29(a), which generally are to 
look out for the interests of the 
creditors. The committee’s ex- 
penses shall be allowed as ad- 
ministration expenses if the plan 
is confirmed and may be allowed 
even if there is no confirmation. 
R.11-29(c). A new provision pro- 
vided by the Rules allows reim- 
bursement for any selected com- 
mittee member for his expenses if 
the court finds they were reason- 
able and necessary whether or not 
the plan is confirmed. R.11-29(c). 


Proof of Claim 


A proof of claim in a Chapter XI 
case is filed in the form and man- 
ner prescribed by Rules 301 and 
302. R.11-33(a), (b)(1). The claim, 
including any amendments, must 
be filed before confirmation of the 
plan. R.11-33(b). However, 
scheduled undisputed claims 
which are liquidated in amount 
may be filed within 30 days after 


the date of the mailing of notice of 
confirmation—but not for an 
amount in excess of that set forth 
in the schedule. R.11-33(b)(2)(A). 
A claim arising from the rejection 
of an executory contract may be 
filed at such time as the court di- 
rects. R.11-33(b)(2)(B). The pro- 
cedure governing the rejection of 
executory contract is provided for 
by Rule 11-53. 

The objection to an allowance 
of a claim and the determination 
of the value of a secured creditor’s 
security interest are governed by 
the procedure in Rule 306. 
R.11-33(e). 

A creditor may withdraw a 
claim and a related acceptance by 
filing a notice of withdrawal. 
R.11-34. But, if an objection has 
been filed to the claim “or a com- 
plaint is filed against him in an 
adversary proceeding, or the cred- 
itor has accepted the plan or 
otherwise has participated sig- 
nificantly in the case, he may not 
withdraw the claim save on appli- 
cation or notice to the trustee, re- 
ceiver, or debtor in possession, 
and on order of the court contain- 
ing such times and conditions as 
the court deems proper.” R.11-34. 


Plan of Arrangement 


The plan of arrangement may 
be filed with the petition, or later, 
but not after a deadline set by the 
court. R.11-36(a). The copies of 
the plan are furnished to the cred- 
itors with the notice of the first 
meeting of creditors, or if no plan 
is filed prior to such date, with the 
notice to any adjourned date. 
R.11-36(b). An acceptance must 
be filed in writing prior to the 
conclusion of the first meeting of 
creditors. R.11-37(a), (b). Ifa cred- 
itor files a claim but does not 
likewise file an acceptance within 
the prescribed period, he is 
deemed to have rejected the plan. 
R.11-37(a). The plan must be ac- 
cepted by a majority in number of 
all creditors and a majority in 
number of all creditors of each 
class affected by the arrangement 
whose claims have been proved 
and allowed before the conclu- 
sion of the first meeting. Bank- 


THE FLORIDA BAR JOURNAL 


pad 
Ket 
2 
; 
i 


ruptcy Act §362(1). 

Objections to the plan are filed 
and served in accordance with 
Rule 11-38(c) prior to confirma- 
tion of the plan or an earlier fixed 
date. An objection on the ground 
that the debtor has performed or 
failed to perform an act which 
would be a bar to discharge is 
treated as a contested matter in 
accordance with Part VII of the 
Rules. R.11-38(c). Any other ob- 
jection is governed by Rule 914. 

The court will rule on the con- 
firmation of the plan after notice 
as provided by Rule 11-24 and 
without any formal application for 
confirmation. R.11-38(d). The 
hearing may be held at any time 
after the conclusion of the first 
meeting of creditors. The debtor 
must attend such hearing and, if 
called as a witness, testify. 
R.11-45. The court confirms the 
arrangement if satisfied that there 
has been compliance with Section 
366 of the Bankruptcy Act. The 
notice of the entry of the order of 
confirmation and the provisions 
dealing with the discharge of the 
debtor shall be mailed to the debt- 
or and to all the creditors within 
30 days after with entry. 
R.11-38(e). The order operates as 
a discharge in accordance with 
Rule 11-43 and Official Form No. 
11-F 18. 

The modification of the plan 
prior to acceptance or confirma- 
tion and the modification of the 
plan after confirmation where the 
court has retained jurisdiction are 
governed by Rules 11-39 and 
11-40, respectively. Rule 11-41 
contains the procedures regard- 
ing the revocation of confirmation 
by any party in interest. 

Both voluntary and involuntary 
conversions to bankruptcy are 
provided for by Rule 11-42. Rule 
11-42(d) lists the causes for which 
the court may dismiss the case, 
adjudicate the debtor if he has not 
been previously adjudged, or di- 
rect that the bankruptcy case pro- 
ceed. If a dismissal of a Chapter 
XI case does not state to the con- 
trary, it is without prejudice un- 
less the dismissal was for fraud. 
R.11-42(d). 


The Chapter XI Rules have in- 
corporated the application of 
numerous other provisions of the 
Bankruptcy Rules. Among those 
are the following: Rule 409 for the 
determination of the dischargea- 
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bility of a debt, R.11-48; Rule 609 
regarding the redemption of 
property from a lien or fora sale to 
enforce a lien, R.11-56; Rule 610 
which authorizes the receiver, 
with or without court approval, to 
prosecute or defend actions by or 
against the bankrupt, or on behalf 
of the estate; Rule 611 concerning 
the preservation of voidable trans- 
fers, R.11-58; and, Rule 612 re- 
garding the avoidance of an in- 
demnifying lien or the recovery of 
indemnifying property, R.11-59. 
Finally, Part VII of the Rules has 
been incorporated to govern the 
following proceedings in a Chap- 
ter XI case: 

(1) Recover money or property, 
R.11-61(a)(1); 

(2) Determine the validity or 
priority of a lien, R.11-61(a)(2); 

(3) Sell property free and clear 
of liens, R.11-61(a)(3); 

(4) Obtain injunctions, 
R.11-61(a)(4); 

(5) Obtain relief from stays 
under 11-44, R.11-61(a)(5); 

(6) Object to confirmation, 
R.11-61(a)(6); and 

(7) Determine the dischargea- 
bility of a debt, R.11-61(a)(7). O 
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CORPORATE COUNSEL COMMITTEE 


The Section of Corporation, Banking and Business Law has formed a new 
committee for attorneys who are employees of corporations and for attorneys 
who act as general counsel for corporations which do or do not employ house 
counsel, and for all other interested members of the Bar. 
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which the committee might consider to Paul A. Straske, Esq., Straske & 
Moffitt, 1005 Exchange National Bank Building, Tampa, Florida 33602. 
Please indicate if you are willing to act on a steering committee to plan for 
the initial activities of the committee and to help set those areas of law, 
procedure or liaison which are of interest or concern to you. 

The committee will seek to organize this year and to build its member- 
ship. If possible, it will also begin to select and work in those areas which its 
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EQUAL UNDER 


The Obligation of Private Tax-Exempt Hospitals to Provide Free Care to Indigents 


Efforts to provide the poor with 
adequate medical services have 
increasingly focused on private 
nonprofit hospitals. These institu- 
tions, which traditionally were 
open to the poor, have in recent 
years eliminated certain free ser- 
vices, including out-patient 
clinics and in-patient care. As a 
result, public hospitals are now 
the primary source of medical 
service for indigents.! 

The poor have not benefited 
from this transition. Public hospi- 
tals generally have inadequate re- 
sources and facilities, are over- 
crowded and often inconven- 
iently located. At the same time, 
private nonprofit hospitals, which 
maintain over 60 percent of the 
general, acute-service hospital 
beds in the country? and are lo- 
cated throughout most 
communities,? virtually 
closed to the poor. 

Litigants for the poor have 
achieved limited success in cases 
holding that private hospitals 
which participate in certain fed- 
eral programs are obligated to 
serve the poor at no charge.* One 
such program under the Hill- 
Burton Act® provides direct grants 
to private hospitals to assist con- 
struction and modernization of 
facilities. As a condition of receiv- 
ing these grants, participating 
hospitals must care for Medicaid 
recipients. Poor persons eligible 
for Medicaid may obtain free 


This month’s column was written by 
William Berger, third-year law student 
at the University of Miami. He is as- 
sociate editor of the Miami Law Re- 
view, and a legal intern at Legal Serv- 
ices of Greater Miami, Inc. This col- 
umn is written on behalf of the Legal 
Aid and Indigent Defendant Commit- 
tee, Paul Doyle, chairman; Steven 
Wisotsky, editor. 
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medical services from these hos- 
pitals, which in turn are reim- 
bursed from government funds. 

The shortcomings of this 
strategy, however, are evident. 
First, the legal obligation to serve 
the poor can be avoided by non- 
participation, which in the case of 
Hill-Burton is becoming more 
common due to excess hospital 
beds and increased construction 
costs. Second, the federal pro- 
gram may not reach all poor per- 
sons. For example, in Florida only 
a limited class of indigents 
—mothers with dependent chil- 
dren, the blind, aged or 
disabled—qualify for Medicaid. 

An alternative and perhaps 
more effective legal justification 
to obligate private hospitals to 
serve the poor has emerged: bas- 
ing the hospital’s duty to the poor 
on its receipt of federal or state 
charitable tax exemptions.® A sur- 
vey by this author shows that over 
half the private hospitals in Dade 
County receive one or more such 
exemptions. This is not surpris- 
ing. Status as a charitable institu- 
tion under tax laws is highly sig- 
nificant. A hospital certified as a 
“charitable institution’ under 
Florida law enjoys exemptions 
from real and personal property,’ 
sales® and occupational license® 
taxes and is not subject to the 
state’s Workmen’s Compensation 
Law.!° Charitable status under 
federal! law exempts the hospital’s 
income from the federal tax!! and 
results in a decreased taxable in- 
come under Florida’s corporate 
income tax.!? 

Hospitals will not lightly forego 
these benefits to avoid the legal 
obligations to the poor they may 
carry with them. Furthermore, 
deriving a duty to the poor from 
receipt of tax exemptions would 
benefit not just some poor, but all 
who are medically indigent. 


Ina landmark decision, Eastern 
Kentucky Welfare Rights Organi- 
zation v. Schultz, a federal dis- 
trict court held that a private hos- 
pital may not retain its federal 
charitable tax exemption under 
Code § 501(c)(3) and its donors 
may not deduct contributions 
under Section 170(c), unless the 
hospital provides free or reduced 
rate services to indigents. The 
court found that the Internal Re- 
venue Service had illegally abro- 
gated this requirement by a 1969 
revenue ruling!* which con- 
travened the legislative purpose 
of the charitable tax exemption 
and long-standing judicial in- 
terpretation of it. The court held 
that a hospital does not serve a 
“charitable” purpose under fed- 
eral law simply by operating on a 
nonprofit basis and promoting 
general health care. Pending ap- 
peal of the decision, the Commis- 
sioner is not issuing new charita- 
ble exemptions to hospitals. 

The lesson ofEKWRO is that tax 
exempt hospitals cannot have the 
best of both worlds; legal obliga- 
tions to the poor run with the 
charitable tax exemption. 

This has long been the law in 
Florida. Even more clearly than 
their federal counterparts, the rel- 
evant Florida statutes and case 
law impose on private hospitals 
enjoying state tax exemptions a 
duty to serve the poor at no 
charge. 

Florida’s Constitution'® au- 
thorizes tax exemption for prop- 
erty used predominantly for 
“charitable purposes.” This ex- 
emption has been enacted in sta- 
tutes creating various taxes and 
must be strictly construed.'® 

Florida’s real and personal 
(equipment and machinery) 
property tax exempts property of a 
nonprofit institution which is 
used exclusively or predomi- 
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nantly fora “charitable purpose.”’!7 
“Charitable purpose” is defined 
as 

a function or service which is of such a 
community service that its discontinuance 
could result in the allocation of public 
funds for the continuance of the function or 
service.!8 

Determining whether property 
serves such a purpose requires 
inquiry into “the extent to which 
services are provided to persons 
at a charge that is equal to or less 
than the cost of providing such 
services.”!9 An alternative qual- 
ifying provision exempts property 
of an institution which receives a 
federal exemption under Code $ 
501(c)(3).2° 

Interpreting substantially iden- 
tical language under a prior sta- 
tute, the Florida courts have held 
that a use of property is not 
“charitable” merely because it 
benefits the community or inci- 
dentally helps some indigents. 
Citing its own and lower court 
cases, the Florida Supreme Court, 
in Jasper v. Mease Manor, Inc.?} 
noted with apparent approval that 
the courts have applied “‘a more 
limited definition of charitable 
use, in the primary sense of relief 
for the indigent or helpless.” 

In one of the cited cases, Haines 
v. St. Petersburg Methodist 
Home, Inc.,22 the Second District 
Court of Appeal held that within 
the state’s tax scheme “charity” 
denotes “gifts to the poor or posi- 
tive steps taken to relieve distress 
and suffering of those unable to 
help themselves.” Although the 
case involved an old-age home, 
the court made the following ob- 
servation regarding hospitals: 
[H]ospitals are not exempt from taxation 
merely because as an incident to their op- 
eration they administer to charity patients 
... . Hospitals have been exempted where 
they can show a prime obligation to care 


for those who otherwise become charges 
upon society.?9 


The Attorney General, ina 1963 
opinion, indicated that a neces- 
sary condition to a blood bank’s 
receipt of the real and personal 
property tax exemption is that it 
provide blood and plasma “with- 
out charge to indigents and those 
unable to pay for same, within its 
supply and ability ... .”24 The 
opinion relied on a Florida Su- 
preme Court decision®® which 
found that a hospital met the con- 
stitutional and statutory require- 
ment for a charitable tax exemp- 
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tion by its policy of treating pa- 
tients who cannot pay all or more 
than part of the charges. 

Other state tax statutes ex- 
pressly condition exemption on 
free services to the poor. The in- 
tangible personal property tax?® 
exempts such property of “chari- 
table institutions,” defined as 


only nonprofit corporations operating 
physical facilities in Florida at which are 
provided charitable services, a reasonable 
percentage of which shall be without cost 
to those unable to pay, and those institu- 
tions qualified as charitable under [Code] 
section 501(c)(3) ... .27 

“Charitable institutions” under 
the local occupational license tax 
is defined as a nonprofit corpora- 
tion with facilities in Florida “at 
which are provided charitable 
services, a reasonable percentage 
of which shall be without cost to 
those unable to pay.”?® Signifi- 
cantly, this section supercedes a 
definition of “charitable purpose” 
which did not expressly mention 
free services to indigents.29 The 
definition of “charitable institu- 
tion” under the sales and use tax is 
identical to the one given under 
the occupational license tax.3® 

The state’s corporate income 
tax does not expressly define 
“charitable institution.” It does, 
however, provide for a reduced 
taxable income for organizations 
receiving a federal tax exemption 
under Code § 501(c)(3).3! Federal 
court decisions, such as EKWRO, 
may indirectly result in loss of this 
state benefit by failure to care for 
the poor free or at reduced rates. 
Such decisions would also fore- 
close the alternative qualifying 
provision of the real and personal 
property tax mentioned pre- 
viously.32 

The foregoing demonstrates 
that Florida law explicitly im- 
poses a legal obligation to serve 
the poor on private hospitals re- 
ceiving tax benefits as charitable 
institutions. Florida case law, in 
accord with federal decisions 
such as EKWRO and cases cited 
therein, holds that this obligation 
is not satisfied by incidentally 


promoting the general welfare of 
the community or assisting poor 
persons in isolated cases. A tax 
exempt private hospital must di- 
rectly benefit the medically indi- 
gent by providing them adequate 
services free of charge or at re- 
duced rates. To demonstrate a 
“prime obligation” to the poor the 
hospital should be required to 
provide a percentage of free care 
in all its service areas, i.e., 
diagnostic and preventive exami- 
nations, nonemergency opera- 
tions, post-operation recovery, 
out-patient clinic and emergency 
room care. O 
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Editor’s Note 


Prior to publication of this article, the district court decision in EKWRO was 
reversed. Eastern Kentucky Welfare Rights Organization v. Simon, D.C. Cir., 
Civil No. 1378-71 (October 9, 1974). The Court of Appeals rejected the 
position that under federal tax law a charitable hospital must directly benefit 
the poor in all service areas. The court, however, interpreted Revenue Ruling 
69-545 as requiring the recipient hospital to provide free emergency room 
care to indigents and to participate in Medicaid and Medicare programs. 
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TAX LAW 


By DAVID M. RICHARDSON 


PENSION REFORM - Preserving the Private Pension Promise 


The “Employee Retirement 
Income Security Act of 1974,” 
(hereinafter referred to as “Act’’) 
which was signed into law by 
President Ford on September 2, 
1974, will have an impact on prac- 
tically every pension, profit- 
sharing or employee welfare plan. 
Because of the complexity of the 
Act and the fact that extensive 
regulations are to be issued under 
it by both the Department of the 
Treasury and the Department of 
Labor, its full impact will not be 
appreciated for a number of years. 
However, two general conclu- 
sions can be drawn at the present 
time. First, most employee ben- 
efit plans, including non- 
qualified as well as qualified 
plans and unfunded as well as 
funded plans, will have to be 
amended in order to comply with 
the provisions of the Act. Second, 
the additional administrative, re- 
porting and disclosure require- 
ments, and the new participation, 
vesting and funding standards 
will increase the cost of maintain- 
ing such plans. For these reasons, 
employers would be well advised 
to immediately undertake a care- 
ful review of their employee ben- 
efit plans. 

This article is intended as an 
introduction to the Act primarily 
as it applies to qualified pension 
and profit-sharing plans. Atten- 
tion is focused on the new partici- 
pation, vesting and funding stan- 
dards, and on limitations on ben- 
efits and contributions. Also dis- 
cussed are two facets of the Act 
that deal with individuals - taxa- 
tion of lump sum distributions 
from qualified trusts and indi- 
vidual retirement accounts 
which allow individuals not cov- 
ered under a qualified plan to set 
aside amounts for their retirement 
on a tax deductible basis. 

Other important changes that 
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have been made by the Act, but 
which are not discussed in this ar- 
ticle in detail, include: 

(i) the new requirement that an automatic 
joint and survivor annuity be provided for 
married participants in pension plans un- 
less they elect in writing not to take sucha 
benefit;? 

(ii) effective for taxable years beginning in 
1974, the increase in the limitations on de- 
ductions for contributions to H.R. 10 plans 
and the comparable limitation with re- 
spect to Subchapter S corporations, to the 
lesser of $7,500 or 15% of earned income 
(or compensation);# 

(iii) the establishment of the Pension Ben- 
efit Guaranty Corporation, a tax-exempt 
government corporation, for the purpose of 
providing insurance to protect participants 
and beneficiaries against loss of benefits 
upon a complete or partial termination of 
pension plans (other than money purchase 
plans) that are subject to the funding stan- 
dards of the Act;4 and 

(iv) the expanded reporting requirements® 
and new fiduciary standards® applicable to 
employee benefit plans (with certain ex- 
ceptions such as government and church 
plans) established or maintained by em- 
ployers or employee organizations having a 
suitable nexus with commerce. 


In regard to (iv) above, the Wel- 
fare Pension Plans Disclosure Act 
has been replaced by (i) substan- 
tially expanded requirements as 
to filing of reports with the Inter- 
nal Revenue Service and the De- 
partment of Labor; (ii) more com- 
prehensive disclosure of benefits 
and individual status to partici- 
pants and beneficiaries; and (iii) 
fiduciary standards which impose 
a prudent man rule, including a 
requirement of diversification of 
investments and a limitation on 
investment in employer secur- 
ities and property. These stan- 
dards impose personal liability for 
losses resulting from breach of 
fiduciary obligations. Fiduciaries 
are also precluded from entering 
into specified transactions with a 
broadly defined group of “dis- 
qualified persons.” The disqual- 
ified person is subject to a non- 


deductible excise tax in the 
amount of 5% of the amount in- 
volved and an additional 100% 
penalty if the transaction is not 
corrected within a given period of 
time.” 


Minimum Participation 
Standaras - Act § 1011 


The Act establishes the general 
rule that an employee cannot be 
required, as a condition of partici- 
pation in a qualified plan, to com- 
plete a period of service in excess 
of one year unless upon comple- 
tion of one year of service he had 
not attained age 25. In that event, 
he may be required to serve until 
he reaches that minimum age. In 
lieu of a one year “waiting 
period,” a three-year period of 
service requirement may be im- 
posed if the plan provides full and 
immediate vesting of accrued ben- 
efits for all participants. In any 
such plan, the 25-year minimum 
age requirement may also be ap- 
plied. Any employee, otherwise 
entitled to participate, who satis- 
fies the service and minimum age 
requirements must become a par- 
ticipant on the first day of the next 
ensuing plan year but not later 
than six months after he satisfied 
the requirements. Thus, plans 
will have to allow admission of 
new participants at least every six 
months. 


For purposes of the minimum 
service requirement, a year of 
service is defined as a 12-month 
period within which the emp- 
loyee has 1,000 hours of service. 
The 12-month period is to be de- 
termined by reference to the date 
as of which employment com- 
menced unless during that first 
12-month period the employee 
did not complete 1,000 hours of 
service. In that event, the compu- 
tation may be made by reference 
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to the first day of the plan year 
rather than the date employment 
commenced, which could possi- 
bly accelerate the time as of which 
the participant will meet the ser- 
vice requirement. The Secretary 
of Labor is given authority to es- 
tablish special rules governing 
the year of service requirement 
for seasonal industries where the 
normal period of employment is 
less than 1,000 hours during a 
calendar year. 


Employees who have reached a 
specified maximum age can no 
longer be excluded from partici- 
pation in defined contribution 
plans (profit-sharing or money 
purchase pension plans). Em- 
ployees can be excluded from par- 
ticipation in defined benefit pen- 
sion plans if, prior to commence- 
ment of employment, they at- 
tained a specified maximum age 
not more than five years before 
their normal retirement age as de- 
fined in the plan. It is not unusual 
for a fixed benefit plan to provide 
that the normal retirement age is 
the later of the time the particip- 
ant reaches age 65 or the tenth 
anniversary of participation. 
Under such a provision, no emp- 
loyee would be within five years 
of his normal retirement age when 
employed and, therefore, no em- 
ployee could be excluded from 
participation by reason of attain- 
ing an upper age limit. 

To assure that qualitied plans 
cover a sufficiently broad spec- 
trum of employees, the Act con- 
tinues the requirement that a 
qualified plan benefit at least 70% 
of all employees or at least 80% of 
all eligible employees provided 
that 70% or more of all employees 
are eligible. In the alternative, the 
plan will meet the coverage re- 
quirements if it covers a class of 
employees that is deemed not to 
discriminate in favor of officers, 
shareholders or highly-paid em- 
ployees (the “prohibited group”). 
In applying the percentage tests, 
employees who have not satisfied 
the minimum age (but not those 
who exceed the maximum age re- 
quirement) and service require- 
ments are excluded. 

Two significant changes have 
been made in the application of 
these tests for coverage. First, 
employees covered by collective 
bargaining agreements may be 
excluded if retirement benefits 
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were “the subject of good faith 
bargaining” between the em- 
ployer and the representatives of 
the employees so covered. Prior 
to the Act, it was often difficult or 
impossible to meet the coverage 
requirements without extending 
benefits to union employees. 
Since employers were reluctant to 
extend benefits to union mem- 
bers, nonunion employees often 
went without private pension ben- 
efits. This disparity has now 
been corrected, and under ap- 
propriate circumstances plans 
may now be established to cover 
only nonunion employees. 

The second significant change 
in application of the nondiscrimi- 
nation tests for coverage is that all 
employees of all corporations 
which are members of a control- 
led group and all employees of 
other trades or businesses under 
common control are to be treated 
as employed by a single em- 
ployer. Under this rule, it will no 
longer be possible to circumvent 
the anti-discrimination rules by 
isolating the prohibited group ina 
“management” corporation. On 
the other hand, in the past it has 
been possible for one of a group of 
controlled corporations inadver- 
tently to fail the coverage re- 
quirements notwithstanding the 
fact that the requirements are met 
when all employees of the con- 
trolled group are considered to- 
gether. Disqualification of the 
plan and trust of one member of 
the group under these circum- 
stances will no longer be a prob- 
lem. 

For plans in existence on 
January 1, 1974, the new partici- 
pation standards apply to plan 
years beginning after December 
31, 1975. For all plans initiated 
after January 1, 1974, the new 
standards apply to plan years be- 
ginning after September 2, 1974. 
These effective dates also apply to 
the new vesting and funding 
standards discussed below. 


Minimum Vesting Standards - 
Act § 1012 


Prior to the Act, it was possible 
for an employer to adopt a pension 
plan which provided no benefits 
unless the participant remained 
in the employ of the employer 
until he retired. Employees witha 
long period of service had no as- 
surance until they reached re- 


tirement age that their “pension 
promise” would be fulfilled. In 
some instances, the promise was 
not fulfilled because the em- 
ployee was discharged prior to at- 
taining retirement age; in others, 
it was discovered that the trust 
lacked sufficient assets to fund the 
benefits of all participants. Con- 
gress responded to these prob- 
lems by including in the Act 
minimum vesting and minimum 
funding standards. 


Under the Act, in order to be 
qualified, a plan must provide that 
the accrued benefits of an employ- 
ee attributable to his own contri- 
butions are nonforfeitable and 
that his accrued benefits derived 
from employer contributions 
must vest (become nonforfeita- 
ble) at least as rapidly as they 
would under one of three statutor- 
ily defined vesting standards. The 
first of the three standards re- 
quires that the accrued benefit 
derived from employer contribu- 
tions be fully vested after the em- 
ployee has completed 10 vears of 
service. The second allows no 
vesting until the employee has 
completed five years of service at 
which time employer-derived ac- 
crued benefits became 25% vest- 
ed. Thereafter, the nonforfeita- 
ble percentage is increased each 
year in amounts set forth in the 
statute until 100% becomes non- 
forfeitable after 15 years of ser- 
vice. The third standard, the so- 
called “rule of 45,” requires that a 
participant be 50% vested if he 
has at least five years of service 
and the sum of his age and years of 
service equals 45. Thereafter, an 
additional 10% is vested for each 
year of service. Under this stan- 
dard, an employee with 10 years 
of service must, in all events, have 
a nonforfeitable right to at least 
50% of his employer-derived ac- 
crued benefit, and thereafter an 
additional 10% must become non- 
forfeitable each year. 

Because employee-derived ac- 
crued benefits, and employer- 
derived accrued benefits vest at 
different rates, extensive rules are 
provided for allocation of accrued 
benefits between employer and 
employee contributions. 

As indicated, the vesting re- 
quirements all relate to the 
participant’s “accrued benefit.” 
In the case of defined contribu- 
tion plans, the accrued benefit is 
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simply the amount in the 
participant’s account. In a defined 
benefit plan, such as a fixed ben- 
efit pension plan, the accrued 
benefit is generally the retire- 
ment benefit to which the par- 
ticipant would be entitled at his 
normal retirement age. 

It was recognized that the im- 
pact of minimum vesting stan- 
dards would be reduced in a plan 
that allowed benefits to accrue 
faster as the participant ap- 
proached his normal retirement 
age than during his early years of 
service. For instance, a plan could 
provide a normal retirement ben- 
efit equal to one percent of com- 
pensation for each year of service 
up to age 50 and two percent for 
each year of service after age 50. 
The concentration of benefit ac- 
cruals during the last years of ser- 
vice prior to retirement is called 
““‘backloading.” Each defined ben- 
efit plan must meet one of three 
accrued benefit tests designed to 
limit the extent of allowable back- 
loading. 


One of the express reasons for 
defining acceptable vesting stan- 
dards was to minimize variations 
under similar fact situations in the 
administratively-imposed vesting 
requirements. The Conference 
Committee Report states that a 
plan satisfying the vesting re- 
quirements of the Act will not be 
considered discriminatory for its 
vesting provisions unless there is 
either a pattern of abuse under the 
plan or there is an expected ac- 
crual of benefits or forfeitures 
tending to discriminate in favor of 
the prohibited group.® 

In this regard, the report directs 
the Internal Revenue Service not 
to impose a vesting schedule 
more stringent that 40% after four 
years of employment, 5% for each 


David M. Richardson is associated 
with culverhouse, Tomlinson, Mills, 
DeCarion & Anderson in Miami. All 
opinions expressed in this article are 
those of the author and do not neces- 
sarily reflect the opinions of the Tax 
Section. Mr. Richardson writes Tax 
Law Notes this month on behalf of the 
Tax Section, Brian C. Ellis, chairman, 
and Bruce H. Bokor, editor. 
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of the next two years, and 10% for 
each of the next five years, except 
in cases where “actual misuse of 
the plan occurs in operation” or 
the rate of “likely turnover” of the 
prohibited group is substantially 
less than that of the rank and file 
employees. Though application 
of this rule would alleviate Inter- 
nal Revenue Service pressure for 
more rapid vesting schedules in 
certain cases, the other antidis- 
crimination rules relating to 
coverage, contributions and ben- 
efits, and benefit accruals re- 
main in effect. 

The Act establishes the general 
rule that all years of service with 
an employer (including certain 
service with a predecessor em- 
ployer) must be taken into account 
in determining the vested portion 
of the participant’s accrued ben- 
efit. One of several exceptions to 
the general rule is that years of 
service prior to initiation of the 
plan need not be counted. “Years 
of service’ means a plan year, 
calendar year or other 12-month 
period specified in the plan dur- 
ing which the participant com- 
pleted 1,000 hours of service. 
Years in which the participant has 
less than 1,000 hours of service 
need not be counted, and years in 
which the participant has 500 or 
fewer hours of service may consti- 
tute a break in service. Except in 
certain specified situations, years 
of service prior to a break in ser- 
vice are to be combined with 
years of service subsequent to the 
break in service to determine the 
extent to which his employer- 
derived accrued benefits are vest- 
ed. 


Previously, it has been standard 
practice to include a provision in 
qualified plans to the effect that a 
participant would forfeit all ben- 
efits under a plan if he was dis- 
charged because of any of a 
number of specifically-defined 
reasons, such as embezzlement or 
employment by a competitor. 
These are no longer acceptable 
grounds for forfeiture of vested 
accrued benefits and forfeiture 
can be provided only under lim- 
ited circumstances, i.e., the 


death of the participant. 


Minimum Funding Standards - 
Act § 1013 


Stringent funding require- 
ments have been imposed under 
the Act with respect to fixed ben- 
efit and money purchase pen- 
sion plans. Under a money pur- 
chase plan, the minimum contribu- 
tion is the amount determined 
under the formula set forth in the 
plan. Generally, the minimum 
annual contribution for a defined 
benefit pension plan includes the 
normal cost of the plan and amor- 
tization of various other costs ona 
level payment basis over stated 
periods. Included in the costs 
which must be amortized, over 
these periods are: (i) the un- 
funded past service liability to be 
amortized over 40 years for plans 
in existence on January 1, 1974; 
(ii) the net increase in unfunded 
past service liability arising from 
new plan amendments to be 
amortized over 30 years; (iii) the 
net experience loss to be amor- 
tized over 15 years; and (iv) the 
net loss resulting from changes in 
actuarial assumptions to be amor- 
tized over 30 years. The minimum 
required contribution, however, 
is reduced by: (i) the net decrease 
in unfunded past service liability 
arising from plan amendments to 
be amortized over 30 years; (ii) 
the net experience gain to be 
amortized over 15 years; and (iii) 
the net gain resulting from 
changes in actuarial assumptions 
to be amortized over 30 years. Any 
increases or decreases in plan 
liabilities that result from a 
change in benefits or in the defini- 
tion of wages under the Social 
Security Act are treated as experi- 
ence gains or losses. 

In lieu of the foregoing, a plan 
which uses a funding method 
which requires contributions at 
least equal to those required 
under the entry age normal fund- 
ing method may use the alterna- 
tive minimum funding standard 
described in Section 412(g) of the 
Internal Revenue Code of 1954 
(hereinafter referred to as 
“Code’’). 
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For funding purposes, experi- 
ence gains and losses and the 
plan’s liability must be deter- 
mined at least once every three 
years. Fund assets are to be val- 
ued by using any reasonable ac- 
tuarial method “which takes into 
account fair market value.”” These 
methods will be explained in reg- 
ulations to be prescribed by the 
Secretary of the Treasury; how- 
ever, the House Committee Re- 
port indicates that methods which 
take into account fair market value 
but which level out short-term 
market fluctuations will be 
acceptable.? The actuarial as- 
sumptions used in determining 
the plan’s liability must be 
reasonable and must offer “the 
actuary’s best estimate of antici- 
pated experience under the 
plan.” 

In no event are contributions 
required in excess of the “full 
funding limitation,” and any such 
excess contribution is not deduc- 
tible for federal income tax pur- 
poses. The “full funding limita- 
tion” is the excess of the accrued 
liability under the plan over the 
lesser of the fair market value of 
fund assets or the value deter- 
mined, as described above, under 
the usual valuation method used 
by the plan. 

To determine the tax on the or- 
dinary income portion one must 
first compute the “initial separate 
tax.”” The initial separate tax is ten 
times the tax, determined by ref- 
erence to the unmarried indi- 
vidual rate schedule, on one-tenth 
of the amount determined by sub- 


tracting the minimum distribu- 
tion allowance from the total taxa- 
ble amount. The minimum dis- 
tribution allowance is the lesser 
of: (i) $10,000; or (ii) 50% of the 
total taxable amount, reduced by 
20% of the excess of the total taxa- 
ble amount over $20,000. The tax 
on the ordinary income portion is 
then determined by multiplying 
the initial separate tax by a frac- 
tion, the numerator of which is the 
ordinary income portion of the 
total taxable amount, and the de- 
nominator of which is the total 
taxable amount. 

Lump sum distributions on a 
capital gain ten-year averaging 
basis may now be made to an em- 
ployee after he attains age 59-1/2, 
regardless of whether he has 
separated from service. In no 
event, however, will lump sum 
treatment be available unless the 
employee has been a participant 
for five or more taxable years be- 
fore the taxable year of the dis- 
tribution. 


Individual Retirement Accounts - 
Act § 2002 


New Section 219 of the Code 
authorizes individuals who are 
not active participants in qual- 
ified plans to take a deduction for 
amounts paid (i) to an individual 
retirement account; (ii) for an in- 
dividual retirement annuity; or 
(iii) for a retirement bond. Income 
on the deposits is not currently 
taxed. Distributions can be made 
after the individual attains age 59- 
1/2, but they are fully taxed when 


FLORIDA NORD 
BAR REVIEW COURSE 


Florida’s largest and most experienced Bar Review Course, featuring indi- 
vidual cassette lectures, live lectures near the site of each Florida Bar 
Examination (optional), comprehensive printed materials. 


received and are not eligible for 
lump sum distribution treatment. 
The estate tax exclusion is also not 
available. The maximum deduc- 
tion for any taxable year is 15% of 
compensation (including earned 
income) but not more than $1,500. 

The Act authorizes tax-free 
roll-overs of lump sum distribu- 
tions from qualified plans, if, 
within 60 days after distribution, 
the participant deposits the lump 
sum into an individual retirement 
account. The amount in the ac- 
count may at a later date be trans- 
ferred into a qualified plan of a 
new employer only if the plan will 
accept such transfers. A tax-free 
roll-over into a new employer's 
plan may also be accomplished by 
depositing the lump sum directly 
into the new employer's plan 
within 60 days after the distribu- 
tion. 

In order to alleviate business 
hardship in complying with the 
minimum funding requirements, 
which in turn might be detrimen- 
tal to the best interests of partici- 
pants, provisions have been incor- 
porated in the Act which allow the 
Secretary of the Treasury to 
waive all or a portion of the 
minimum funding standards for a 
limited period of time. In addi- 
tion, the Secretary of Labor is au- 
thorized to extend the amortiza- 
tion period up to ten years for any 
unfunded liability if he finds that 
failure to extend such periods 
might result in termination of the 
plan or curtailment of benefits. 

For each taxable year of a plan, 
the failure to meet minimum 


Cassettes for Florida Attorneys 


Specially prepared “nutshell” cassettes of the law for Florida attorneys. 


For details regarding the Course and/or cassettes for Florida attorneys, 


contact our national headquarters: 


MELVIN NORD 
Director 


NORD PUBLICATIONS, INC., 30555 SOUTHFIELD ROAD, SUITE 350, 
SOUTHFIELD, MICHIGAN 48076 PHONE (313) 645-9463 (Call Collect) 
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TAX LAW NOTES 


funding requirements will result 
- in a nondeductible excise tax im- 
posed on the employer in the 
amount of 5% of the accumulated 
funding deficiency. If the defi- 
ciency is not corrected within a 
specified period, the employer is 
required to pay an additional 
nondeductible tax in an amount 
equal to 100% of the accumulated 
funding deficiency.’ 


Limitations on Benefits and Con- 
tributions - Act § 204 


The Act establishes maximum 
benefits that may be provided 
under defined benefit plans and 
maximum contributions that may 
be made to defined contribution 
plans. In effect, a ceiling has been 
imposed on benefits that can be 
provided on a tax-free basis to 
management personnel. In the 
case of defined benefit plans, the 
maximum allowable annual ben- 
efit payable in the form of a 
-straight life annuity with no ancil- 


lary benefits is the lesser of 
$75,000 or 100% of the highest av- 
erage compensation paid to the 
participant during any three con- 
secutive years of participation in 
the plan. The maximum allowable 
benefit is reduced by 10% for each 
year of service less than ten years. 
The $75,000 limitation is to be re- 
duced actuarily if the retirement 
income benefit begins before age 
55; however, the three-year high- 
est average compensation limita- 
tion is not required to be so re- 
duced. The qualified joint and 
survivor annuity benefit is not 
taken into consideration in de- 
termining the annual benefit for 
purposes of the limitation, even 
though certain other ancillary ben- 
efits, such as a life and 10-year 
certain annuities are to be consid- 
ered. 


Contributions to defined con- 
tribution plans may not exceed an 
“annual addition” to a 
participant’s account of the lesser 
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of $25,000 or 25% of the 
participant’s compensation. The 
annual addition includes the sum 
of the contribution by the em- 
ployer, forfeitures allocated to the 
participant’s account and a 
specified portion of employee 
contributions. 

The $75,000 annual benefit 
limitation and the $25,000 annual 
contribution limitation are both 
subject to adjustment for in- 
creases in the cost of living. The 
base period for adjustment is the 
calendar quarter beginnirg Oc- 
tober 1, 1974. 


Many employers have found 
that a combination of a discretion- 
ary profit-sharing plan and a 
pension plan (money purchase or 
fixed benefit) provides a desirable 
degree of flexibility in annual 
contributions. A money purchase 
pension plan is considered a de- 
fined contribution plan and any 
contribution to such a plan on be- 
half of an employee is added to 
the contribution on his behalf to 
the employer’s profit-sharing plan 
for purposes of the annual addi- 
tion limitation. 

It is important to note that the 
annual addition limitation does 
not replace the limitation on al- 
lowable deductions set forth in 
the Code. Thus, the maximum 
deduction for a contribution 
to a profit-sharing plan re- 
mains generally 15% of the 
compensation paid to the em- 
ployees under the plan. Ifthe con- 
tributions are made to both a 
money purchase pension plan and 
a profit-sharing plan, the deducti- 
ble limit under Code § 404(a)(7) is 
generally 25% of compensation 
paid to employees under the plan. 
However, in both cases, the 
amount that can be added to the 
account of a particular participant 
will be subject to the lesser of 
$25,000, or 25% of his compensa- 
tion. 

If the employer has a defined 
benefit pension plan and a profit- 
sharing plan in effect, the max- 
imum amount deductible remains 
generally 25% of compensation 
paid, but the maximum allowable 
benefit and annual addition limi- 
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tation are combined in such a 
manner that the sum of the “de- 
fined benefit plan fraction” and 
the “defined contribution plan 
fraction” cannot exceed 1.4. The 
defined benefit plan fraction is 
the ratio of the projected annual 
benefit to the maximum allowable 
benefit. The defined contribution 
plan fraction is the ratio ofthe sum 
of the annual additions to the 
participant’s account as of the 
close of the year to the maximum 
allowable annual additions for the 
year and for each prior year of ser- 
vice. 

The limitations on benefits and 
contributions are effective for 
years beginning after December 
31, 1975. However, grandfather 
clauses preserve benefits in ex- 
cess of the limitations under cer- 
tain circumstances. 


Lump sum Distributions - Act § 
2005 


Difficulty in administering the 
lump sum distribution rules con- 


tained in the Tax Reform Act of 
1969 prompted Congress to again 
review this area. Under the new 
rules, the lump sum distribution, 
reduced by employee contribu- 
tions and unrealized appreciation 
on employer securities, is divided 
into a capital gain portion and an 
ordinary income portion. The 
amount so divided is known as the 
“total taxable amount,” and the 
division is made on the basis of 
years of participation before and 
after January 1, 1974. The capital 
gain portion is taxed as a long- 
term capital gain. The ordinary 
income portion is deducted from 
taxable income and a separate tax 
imposed on a ten-year averaging 
basis. 


The Act represents the reaction 
of Congress to a steady stream of 
complaints about illusory pension 
and profit sharing benefits. In its 
effort to preserve the private pen- 
sion promise, Congress has im- 
posed significant new standards 
that affect both the design and 


The Tax Section of The Florida 
Bar is sponsoring a one-day semi- 
nar on the Pension Reform Act of 
1974 on Friday, December 13, at 
the Host Airport Hotel, Tampa In- 
ternational Airport. The seminar 
will be chaired by Richard O. 
Jacobs of St. Petersburg and is in- 
tended to provide a comprehen- 
sive survey of the Pension Reform 
Act. The Act has brought about a 
complete revision of federal law 
applicable to qualified as well as 
nonqualified and funded as well 
as unfunded employee benefit 
plans. 

Topics that will be discussed 
include new participation and 
vesting standards, limitations on 
contributions and benefits, effect 
of the Act on Keough plans and 
Subchapter S corporation plans, 
the new concept of individual re- 
tirement accounts, the new 
fiduciary standards and invest- 
ment limitations, taxation of lump 
sum distributions, the expanded 
reporting and disclosure re- 
quirements, tax-free rollovers, 


Seminar on Pension Reform Act 


the minimum funding standards 
and plan termination insurance. 

Speakers at the seminar will in- 
clude Thomas H. Crawford, Jr., 
Jacksonville; Frederick M. 
Rothenberg, Tampa; Howard F. 
Scott, Miami; Byron L. Sparber, 
Miami; Richard M. Robinson, Or- 
lando; and David M. Richardson, 
Miami. Also speaking on the 
topic of “The Expanded Role of 
the Actuary” will be actuary R. 
David Parsons of Hazelhurst and 
Associates, Inc., Atlanta. Finally, 
there will be a luncheon meeting 
at which a representative of the 
Internal Revenue Service will 
discuss implementation of the Act 
from its point of view 

The registration fee for atten- 
dance at the seminar will be $25 
for members of the Tax Section 
and $30 for nonmembers. The 
luncheon and program material 
are included in the fee. Those 
wishing to attend may send their 
check directly to Ms. Mindy 
Byars, The Florida Bar, Tallahas- 
see, Florida 32304. 
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administration of qualified plans. 
To a certain extent, the Act is 
counter-productive since it has 
forced termination of some exist- 
ing plans and will have a chilling 
effect on the adoption of new 
plans. However, most employers 
will learn to cope with the Act and 
lawyers must steel themselves to 
the task of leading the way 
through the statutory maze. oO 


FOOTNOTES 

1 Pub. L. No. 93-406, 88 Stat. 829 (Sept. 
4, 1974) (hereinafter cited as “Act’’). 

2 Act, § 1021 (a). 

3 Act, § 2001. 

4 Act, Title IV. 

5 Act,§§ 101-111. 

§ Act, §§ 401-414. 

7 Act, § 2003. 

8S. Rep. No. 93-1090, 93rd Cong., 2d 
Sess. 276, 277 (1974). 

9 H.R. Rep. 93-807, 93rd Cong., 2d Sess. 
96 (1974). 

10 Act, § 1013 (b). 
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Use of Paralegals 


Advisory Opinion No. 74-35 


The Board of Governors of The 
Florida Bar has requested the 
Committee on Professional 
Ethics to review and reconsider 
Florida Ethics Opinion 70-7, is- 
sued June 2, 1970, in light of the 
provisions of the Code of Profes- 
sional Responsibility which be- 
came effective October 1, 1970, 
and related opinions issued since 
that date concerning the use of 
“paralegals” or “lay assistants.” 
(See Florida Opinions 70-62, 
73-41 and 73-43.) 

Opinion 70-7 gave qualified 
approval to a lawyer's use of lay 
personnel in handling contacts 
and negotiations with insurance 
company adjusters in respect to 
personal injury claims of the 
lawyer's clients. The opinion 
cautioned lawyers against permit- 
ting such lay employees to as- 
sume duties and responsibilities 
in such negotiations which would 
amount to unauthorized practice 
of law, but it did not undertake to 
define what would constitute the 
practice of law in respect to such 
negotiations. The Board of Gov- 
ernors has been confronted with 
widely differing interpretations of 
this opinion in respect to ac- 
tivities which the lawyer may 
ethically delegate to such lay per- 
sons. Such negotiations always 
involve the exercise of the 
lawyer's professional judgment, 
so that, as a practical matter, it is 
doubtful that a lawyer may dele- 
gate any responsibility for negoti- 
ation to law employees and avoid 
the proscription on aiding the un- 
authorized practice of law. 

Canon 3 of the Code of Profes- 
sional Responsibility and DR 
3-101(A) implementing that 
canon specifically require that “A 
lawyer shall not aid a nonlawyer 
in the unauthorized practice of 
law.” The ethical considerations 
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underlying this disciplinary rule 
emphasize “the need of the pub- 
lic for integrity and confidence of 
those who undertake to render 
legal services’” (EC 3-1), and 
further state that: 


The sensitive variations in the consider- 
ations that bear on legal determinations 
often make it difficult even for a lawyer to 
exercise appropriate professional judg- 
ment and it is therefore essential that the 
personal nature of the relationship of 
client and lawyer be preserved. Compe- 
tent professional judgment is the product 
of a trained familiarity with law and legal 
processes, a disciplined, analytical ap- 
proach to legal problems, and a firm ethical 
commitment. tC 3-2 


Accordingly, EC 3-4 states that 
“[p]roper protection of members 
of the public demands that no per- 
son be permitted to act in the con- 
fidential and demanding capacity 
of a lawyer unless he is subject to 
the regulations of the legal profes- 
sion.” 

Neither the disciplinary rules 
nor the ethical considerations 
under Canon 3 of the C.P.R. state 
whether the negotiation of claims 
by lay persons amounts to unau- 
thorized practice of law. EC 3-5 
provides only some_ broad 
guidelines: 


It is neither necessary nor desirable to 
attempt the formulation of a single, 
specific definition of what constitutes the 
practice of law. Functionally, the practice 
of law relates to the rendition of services 
for others that call for the professional 
judgment of a lawyer. The essence of the 
professional judgment of the lawyer is his 
educated ability to relate the general body 
and philosophy of law to a specific legal 
problem of a client; and thus, the public 
interest will be better served if only 
lawyers are permitted to act in matters in- 
volving professional judgment. Where this 
professional judgment is not involved, 
nonlawyers, such as court clerks, police 
officers, abstracters, and many govern- 
mental employees; may engage in occu- 
pations that require a special knowledge of 
law in certain areas. But the services of a 
lawyer are essential in the public interest 
whenever the exercise of professional 
legal judgment is required. 


Although EC 3-6 recognizes 


that lawyers may often delegate 
tasks to lay employees in order to 
render legal services more 
economically and efficiently, the 
functions that may be ethically 
delegated are quite limited (see 
Florida Opinion 70-62, 73-41 and 
73-43). Opinion 70-62 specifically 
states that EC 3-6 does not permit 
a lawyer to delegate any activity 
in which the lawyer personally 
should give his judgment and par- 
ticipation. It seems to us that, 
even in the simplest of personal 
injury cases, negotiation of a set- 
tlement most favorable to the 
client necessarily requires the ex- 
ercise of the lawyer’s professional 
judgment and participation to 
some extent. 

Moreover, there is a valid dis- 
tinction between the status of a 
licensed adjuster and that of the 
attorney's lay employee handling 
negotiations. The adjuster is hired 
directly by the insurance com- 
pany to adjust claims within the 
limitations permitted by the re- 
levant provisions of Chapter 626, 
Florida Statutes. The lay em- 
ployee of an attorney is nota “pub- 
lic adjuster” as defined in that 
chapter. The client employs the 
attorney, not a “public adjuster,” 
to prosecute his claim against the 
wrongdoer and the insurer, and is 
entitled to the lawyer’s participa- 
tion and judgment in the conduct 
of negotiations. 

For the foregoing reasons, it is 
the committee’s opinion that DR 
3-101(A) and the ethical consid- 
erations quoted above do not 
permit lawyers to delegate to lay 
persons the handling of negotia- 
tions with adjusters in respect to 
claims being handled on behalf of 
the attorney’s clients. To this ex- 
tent, the committee recedes from 
its prior Opinion 70-7. 

The Florida Bar Committee 
on Professional Ethics 
E. Earle Zehmer, Chairman 
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Yellow Page Listings 


Advisory Opinions Nos. 74-14, 
74-19 and 74-23 


The committee has been pre- 
sented with several inquiries 
seeking reconsideration of Opin- 
ion 73-42, which stated that it was 
improper for a lawyer to list him- 
self as an attorney in the classified 
(yellow pages) section of a tele- 
phone directory covering an area 
in which he did not maintain an 
office. 

The opinion in turn was a re- 
consideration of Opinions 64-18, 
64-53 and 65-73, all decided 
under former Canon 27. 

The presently applicable sec- 
tion of the Code of Professional 
Responsibility governing these 
inquiries is DR 2-102(A)(5), 
which allows: 

A listing of the office of a lawyer or law firm 
in the alphabetical and classified sections 
of the telephone directory or directories 
for the geographical area or areas in which 
the lawyer resides or maintains offices or 


in which a significant part of his clientele 
resides... . 


The test stated in those earlier 
opinions, by analogy to the test 
adopted in Opinion 63-26 for de- 
termining the proper size of a pro- 
fessional sign, was that the pur- 
pose of a telephone listing is to 
enable persons looking for a 
lawyer already chosen to find 
him, not to attract the attention of 
persons in the process of selecting 
a lawyer. 

Applying that test, the commit- 
tee felt that the dangers of adver- 
tising and solicitation were suffi- 
ciently great to prohibit a yellow 
pages listing in an area where the 
lawyer did not maintain an office, 
although Opinions 64-53, 65-73 
and 73-42 did recognize that an 
out-of-town listing in the al- 
phabetical (white pages) section 
was permissible under certain 
circumstances. 

In considering again the subject 
of permissible telephone listings, 
the committee notes that many 
questions have been raised by 
Florida lawyers practicing in 
localities that range from rural to 
urban metropolitan. The term 
“geographical area” is not suscep- 
tible of an absolute definition in 
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terms of size, population or 
otherwise. 

There has been some tendency 
to equate an “area” with the geo- 
graphical boundaries covered by a 
particular telephone directory. 
We note that telephone com- 
panies publish some directories 
by county, others by municipality 
or municipal areas, and still others 
by areas where a subscriber may 
make toll free calls. The engineer- 
ing, service problems, rate struc- 
ture and other considerations 
upon which a telephone company 
bases a decision about the sub- 
scribers it will include in a par- 
ticular directory are not necessar- 
ily the same considerations that 
should be used in determining 
the extent of a “geographical 
area” where a lawyer's residence, 
office or clientele are located. 

By allowing listings in a “tele- 
phone directory or directories for 
the geographical area or areas,” 
DR 2-102(A)(5) seems to contem- 
plate that a service area used by a 
telephone company in publishing 
a directory and a geographical 
area where a lawyer practices may 
not always be the same. 

DR 2-102(A)(5) enlarges the 
limits of permissible telephone 
listings delineated in our opin- 
ions. The present rule permits 
white page and yellow page list- 
ings in the geographical area 


where a lawyer resides as well as 
in the geographical area or areas 
where he maintains offices. In 
addition, the present rule also 
permits such telephone listings in 
any geographical area where a 
significant part of a lawyer's clien- 
tele resides. The present rule con- 
templates that lawyers will make 
a good faith effort to determine 
the boundaries of the “geographi- 
cal area or areas” involved; in 
making this good faith effort, 
lawyers should keep in mind that 
proper listings help a client find 
an already selected lawyer 
whereas listings are improper 
which seek to obtain new clien- 
tele. 

The same rules which apply to 
yellow page listings under the 
“Attorneys at Law” heading also 
apply listings under 
specialized headings authorized 
by EC 2-14 such as “admiralty, 
trademark, and patent law.” 

We recede from so much of 
Opinions 64-18, 64-53 and 65-73 
as prohipit classified listings in an 
area where a lawyer does not 
maintain an office and withdraw 
Opinion 73-42. 

The Florida Bar 

Professional Ethics Committee 


Sam Daniels 
Dwight Sullivan 
Vice Chairmen 
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Give Yourselfa Lift 


Don't be a slave to 

your law practice. Get 

away from the con- 

stant pressure and go 

climb a mountain—or 

, sit under a 

tree and 

watch the 

world go by. 

Let Florida 
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self-imposed frustration. 
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LABOR LAW 


TRAPNELL 


Equal Pay Act—The First Ten Years 


The Equal Pay Act became ef- 
fective June 11, 1964, and estab- 
lished as a part of the Fair Labor 
Standards Act the principle of 
equal pay for equal work, regard- 
less of sex. The legislative history 
of the Act reveals that its purpose 
was to remedy the fact that the 
wage patterns and structures of 
“many segments of American in- 
dustry have been based on an an- 
cient but outmoded belief that a 
man, because of his role in soci- 
ety, should be paid more than a 
woman, even though his duties 
are the same.”! 

In order to establish a violation 
case the Secretary of Labor must 
show that an employer pays dif- 
ferent wages to employees of op- 
posite sexes for equal work on 
jobs which require equal skill, ef- 
fort and responsibility and which 
are performed under similar 
working conditions. 

The FLSA equal pay standard 
does not apply if the amount or 
degree of skill required to per- 
form one job is substantially great- 
er than that required to perform 
the compared job. In evaluating 
skill, such factors as experience, 
training, education and ability 
may be considered. 


John R. Trapnell is a member of 
Elarbee & Clark in Atlanta, Georgia. 
Mr. Trapnell received his under- 
graduate degree from the University of 
Florida and his law degree from Emory 
University School of Law. He is a 
member of the State Bar of Georgia, 
The Florida Bar, the Atlanta, Interna- 
tional and American Bar Associations 
and the Atlanta Lawyers Club. Before 
entering private practice Mr. Trapnell 
was an attorney with the United States 
Department of Labor,.Wage and Hour 
Division, and with the National Labor 
Relations Board. He authors the col- 
umn this month on behalf of the Com- 
mittee on Labor Relations Law, E. John 
Dinkel III, chairman; Guy O. Farmer 
II, editor. 
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Effort is concerned with the 
measurement and evaluation of 
the physical or mental exertion 
needed to perform a job. Substan- 
tial differences in the amount or 
degree of effort required in the 
performance of ajob will make the 
equal pay provisions inapplica- 
ble. 

Responsibility is concerned 
with the degree of accountability 
required in the performance of 
the job, with emphasis on the im- 
portance of the job obligation. 
Significant differences in the de- 
gree of responsibility required in 
compared jobs will likewise make 
the equal pay provisions inap- 
plicable. 

The statutory requirement that 
the compared jobs be performed 
under similar working conditions 
has generally been viewed in 
light of whether the actual differ- 
ences in working conditions are of 
a kind which are customarily 
taken into consideration in setting 
wage levels.? 

The Act contains four excep- 
tions to its application. Three of 
the exceptions are specific and a 
fourth exception is of a general 
catch-all nature. Wage rate differ- 
entials based on (1) a seniority 
system, (2) a merit system, (3) a 
system which measures earnings 
by quantity or quality of produc- 
tion are specifically validated or 
authorized by the Act. Likewise, 
(4) a wage rate differential based 
on any other than sex is permissi- 
ble. 

The Secretary of Labor has the 
burden of establishing that the 
compared jobs require equal skill, 
effort and responsibility and are 
performed under similar working 
conditions.? Once the Secretary 
carries the burden of proving that 
an employer pays workers of one 
sex more than workers of the op- 
posite sex for equal work, the bur- 


den shifts to the employer to es- 
tablish that the wage rate differen- 
tial is justified under one or more 
of the Act’s exceptions. 

Numerous litigated equal pay 
cases have clarified, modified and 
otherwise elaborated upon the 
basics of the Act insofar as the 
equal skill, effort, responsibility 
and working conditions require- 
ments are concerned. Perhaps the 
most significant decision in this 
area was that rendered by the 
court in Shultz v. Wheaton Glass 
Co., 421 F. 2d 259 (3 CA), cert. 
denied 398 U.S. 905 (1970), 
wherein it was held that in pre- 
scribing equal pay for equal work 
Congress did not require that jobs 
be identical, but only that they be 
substantially equal. 

In seeking to determine 
whether certain comparison jobs 
are in fact equal, an analysis of the 
duties and functions of the jobs 
must be made for the purpose of 
deciding whether any differences 
in functions and duties are sub- 
stantial or insubstantial. The test 
to be applied here is whether per- 
formance requirements during 20 
percent of the work cycle render 
jobs as a whole unequal. If it is 
determined overall that the jobs 
are in fact equal, then a compari- 
son of the wage rate differentials 
and the duties and functions of the 
HIGHEST PAID FEMALE in 
the job to the LOWEST PAID 
MALE in the job must be made. 
The law specifically provides that 
the comparisons may be made on 
an establishment basis. In other 
words, employers need test for job 
equality and wage rate differen- 
tial justification only within each 
separate establishment, and need 
not, for equal pay purposes, com- 
pare jobs and rates at one estab- 
lishment with jobs and rates at 
another separate establishment. 

Other significant equal pay 
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cases have dealt with questions 
concerning the application of the 
exceptions contained in the Act. 


For example, in Robert Hall 
Clothes, Inc., 473 F. 2d 589 (CA 3, 
1973), cert. denied 414 U.S. 866, 
Oct. 9, 1973, the U.S. Court of Ap- 
peals for the Third Circuit held 
that no equal pay violation re- 
sulted when the employer paid 
higher wages to men selling 
men’s fashions than it did to 
women who performed the sub- 
stantially equal work of selling 
women’s fashions. The court 
reasoned from the evidence that 
the wage differential was justified 
by reason of the greater economic 
benefit derived by the employer 
from the work performed by its 
male employees. It was shown on 
a departmental rather than an in- 
dividual basis that the men gener- 
ated more gross profit per hour of 
work than the women. The De- 
partment of Labor did not appeal 
the decision on the issue of the 
departmental rather than indi- 
vidual employee profit per hour 
comparison, and without such ap- 
peal the general theory, that of 
“economic benefit derived by the 
employer,” should serve as a valid 
“other than sex” basis of defend- 
ing and/or establishing justifiable 
wage differentials. 

In Behrens Drug Company, 475 
F. 2d 1041, cert. denied 414 U.S. 
822, Oct. 9, 1973, the Fifth Circuit 
Court of Appeals treated two sig- 
nificant topics. First, respecting 
the exception under the Act per- 
mitting higher wages to be paid to 
individuals who are participating 
in a bona fide training program, 
the court found, in denying appli- 
cation of the exception, that the 
training program in question was 
not in writing, it had no stated 
completion point and that no 
females had been recruited for 
participation in the program. 

The court in Behrens also held, 
in following some earlier deci- 
sions, that an equal pay violation 
may result from paying a lesser 
wage to a female replacement 
who takes on an otherwise equal 
job previously performed by a 
higher paid male. Without saying 
so, the court apparently found that 
none of the specific exceptions 
applied and that no valid differ- 
ences in experience, training, or 
related education existed. The 
court also reviewed previous 
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holdings in which the term 
“equal” was construed not to 
mean “identical” work, but only 
substantially equal work. 

With respect to this topic, Con- 
gressman Goodell, a key sponsor 
of the Act, said in legislative hear- 
ing on the Equal Pay Act: 

.. It is not intended that the Secretary of 
Labor or the courts will substitute their 
judgment for the judgment of the em- 
ployer and his experts who have established 
and applied a bona fide rating system. It is 
not the business of the Secretary of Labor 
to write job evaluations or judge the merits 
of job evaluation systems. (Emphasis Sup- 
plied) (109 Cong. Rec. 8696, 8698) 

..{T]here are many factors that can be 
taken into consideration in working out 
differentials of pay among 
employees...which would be proper under 
this legislation so long as they were based 
on those factors and not on the basis of 
whether employees are women or men. 
(109 Cong. Rec. 9206) 

If he [the employer] has a reasonable 
standard of differentiation, the Labor De- 
partment is not tocome in, even, and judge 
the reasonableness or unreasonableness of 
this differentiation among employees, ex- 
cept as it shows a clear pattern of discrimi- 
nation against sex. (109 Cong. Rec. 9208 
(1963)) (Emphasis Supplied) 


On June 3, 1974, the U.S. Sup- 
reme Court decided two Corning 
Glass Works cases which in- 
volved issues respecting violative 
base pay differentials between 
female day and male night shift 
employees for work which was 
determined to be equal or sub- 
stantially equal. In addition to the 
violative differences in base pay, 
the company paid a night shift dif- 
ferential. The Court reasoned that 
its decision respecting the viola- 
tive base pay differentials would 
not render nondiscriminatory 
shift differentials violative. 

The Court also ruled that the 
fact that the company had com- 
menced in June of 1966 to let 
women work on the higher paid 
night shift did not cure the viola- 
tive effects of maintaining a 
higher base pay for work done on 
the night shift which was equal to 
that performed during the day. 

One other issue resolved by the 
Supreme Court in Corning 
concerned the previously men- 
tioned topic (Footnote 2) of 
whether the time of day worked is 
a working condition within the 
meaning of the Equal Pay Act. 
The Court resolved that issue by 
holding that the time of day 
worked by an employee is not a 
working condition within the 
meaning of the Act. 


Over the ten-year period the 
law has been in effect the Em- 
ployment Standards Administra- 
tion (formerly the Wage and Hour 
Division) has developed certain 
policies respecting the applica- 
tion of the Act. Some of the 
policies are supported by case law 
decisions and some remain either 
unlitigated or as policies with re- 
spect to which there exists one or 
more adverse court decisions. 


Employers should evaluate 
critically their own policies and 
practices with respect to their 
terms and conditions of employ- 
ment to ascertain that some for- 
merly traditionally held view re- 
specting what may or may not be 
“‘men’s work,” etc., is not ad- 
versely affecting compliance with 
the Equal Pay Act. Some females 
may want to, and indeed may be 
capable of, driving trucks or per- 
forming electrical work or what- 
have-you. Each situation which 
may at first seem irregular or un- 
usual should be given individual 
consideration. Chivalrous notions 
respecting femininity no longer 
have a place in the law, it seems. 0 


FOOTNOTES 

1 Senate Report No. 176, 88th Congress, 
Ist Session 1963 at page 1. 

2 Justice Marshall in the Corning Glass 
Works equal pay cases decided June 3, 
1974, opined interestingly enough that the 
time of day an employee pertorms his or 
her work is notan aspect of the job's “work- 
ing conditions.” 

“While a layman might well assume that 
time of day worked reflects one aspect of a 
job’s “working conditions,” the term has a 
different and much more specific meaning 
in the language of industrial relations. 
.. The fact of the matter is that the concept 
of working conditions as used in the 
specialized language of job evaluation sys- 
tems, simply does not encompass shift dif- 
ferentials.” 

Query: If in fact, “time of day worked” 
and “shift differentials” are not now work- 
ing conditions within the meaning of the 
equal pay act, are such factors still mandat- 

ory subjects of bargaining within the mean- 
ing of the term “working conditions” for 
National Labor Relations Act purposes? 

3 See 109 Congressional Record 9196, 
Remarks of Representative Freling- 
huysen; 109 Congressional Record 9208, 
Remarks of Representative Goodell. 
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News and Notes 
Lawyers’ Title Guaranty Fund 


LAW STUDENT AWARDS ANNOUNCED 
. . . Winners in The Fund’s 1973-74 Law Stu- 
dent Awards Program for papers written on 
subjects of real property law have been an- 
nounced by the professors at each of Florida’s 
four law colleges. 

The Fund awarded the first prize of $75 to 
Glenn J. MacGrady of Florida State University 
College of Law for his paper entitled “Florida’s 
Sovereignty Submerged Lands: What Are 
They, Who Owns Them and Where Is the 
Boundary?” 

A first prize award of $75 was also presented 
to Stetson University College of Law student 
George A. Weller for his paper entitled “Im- 
plied Warranties in the Sale of New Homes 
—Florida Discards the Doctrine of Caveat 
Emptor.” 

Three cash awards were made to students of 
the University of Florida College of Law. First 
prize ($75) went to Stephen Bruce Rakusin for 
his paper entitled “Legal Theories Imposing 
Limitation on the Ability of Boards of Adjust- 
ment to Decide ‘Special Exceptions.’ ’”’ Second 
prize ($50) for “Acceleration-on-Sale Clauses 
in Florida Mortgages” was awarded to Nancy 
Ellen Hagan. William A. Cooper, Jr., received 
third prize ($25) for “Farming in the City—A 
Study of Florida’s Green Belt Law.” 

The papers chosen by University of Miami 
School of Law professors as deserving of first, 
second and third prize awards, respectively, 
were: “Regulation (Police Power) v. Taking 
(Eminent Domain)” by Charles H. Mercer, Jr.; 
“Moratoriums and the Florida Land De- 
veloper” by Marc Hoffman; “A Look at Se- 
curities Regulation in the Field of Real Estate 
Development” by Lee A. Fein. 

The first prize papers from each school are 
now entered in a statewide competition. The 
winner will receive an additional prize of $125 
known as the “Chairman’s Award” to be pre- 
sented by the current chairman of The Fund’s 
Board of Trustees. 


LAW COLLEGE ASSISTANCE PROGRAM 
. . . Lawyers’ Title Guaranty Fund grants of 
$1,000 were sent in September to the deans of 
each of Florida’s four colleges of law. The 
deans may designate for what purpose the 
grants may be used to encourage study and 
research in the field of real property law. Mem- 
bers of the Board of Trustees of The Fund es- 
tablished the Law College Assistance Program 
13 years ago and grants have been made each 
year. 


NEW FIELDATTORNEY .. . WilliamC. John- 
son, Jr., Daytona Beach, has been named Fund 
field attorney for the Seventh Judicial Cir- 
cuit. Mr. Johnson received his 
undergraduate degree from 
Brown University and his law 
degree from University of Vir- 
ginia Law School. He was 
admitted to the Virginia Bar 
in 1958 and to The Florida 
Bar in 1959. He has been in 
private practice in Daytona 
Beach since 1962. He is 
treasurer of the Volusia Coun- 
ty Bar Association. Mr. Johnson a Fund 
member for more than ten years, assumed the 
responsibilities of field attorney on August 1 of 
this year. The Fund feels that through his ex- 
perience in title work he is well qualified to 
assist Fund members with coexaminations and 
title questions that might arise in connection 
with issuance of Fund commitments, guaran- 
tees and policies. 


THE NATIONAL FUND ... A meeting of the 
Board of Directors of the National Attorneys’ 
Title Assurance Fund was held in Urbana, II- 
linois, on September 27, 1974. Members of the 
Board from Florida who attended were J. Er- 
nest Collins, Panama City; Paul B. Comstock, 
Orlando; Thomas L. Henderson, Titusville; 
and William H. Wolfe, Clearwater. The follow- 
ing day Florida was represented at the dedica- 
tion of the newly constructed headquarters 
building of the Illinois Attorneys’ Title 
Guaranty Fund by Judge C. Clyde Atkins of 
Miami and William H. Wolfe. Judge Atkins, 
one of the first trustees of The Fund, currently 
serves as chairman of the Standing Committee 
on Lawyers’ Title Guaranty Funds of the 
American Bar Association. 


TITLE NOTE BY A FUND ATTORNEY 
. .. “Contracts for Sale—Necessity of Wit- 
nesses” 

A considerable amount of confusion has ari- 
sen in recent years as to whether a contract for 
sale of real property must be attested by two 
subscribing witnesses. The problem has cen- 
tered around the application of two statutes. 

Sec. 725.01, F.S., which enacts the Statute of 
Frauds and applies to contracts for the sale of 
land, states only that the contract must be in 
writing and signed by the party to be charged. 
The general statute on conveyances, Sec. 
689.01, F.S., while it does not specifically men- 
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tion contracts, does require instruments creat- 
ing or transferring an estate or freehold interest 
to be signed in the presence of two subscribing 
witnesses. 

In Zimmerman v. Diedrich, 97 So. 2d 120 
(Fla. 1957), the court rejected the lower court's 
view that the statutes implement each other in 
all instances. The court stated this would be 
inconsistent with the line of decisions that a 
contract growing out of an exchange of corres- 
pondence could be specifically enforced. 
However, based on the then Sec. 708.07, F-.S., 
and Art. X, Secs. 1 and 4, Fla. Const. 1885, the 
court pointed out two witnesses were required 
if the property to be conveyed is homestead, or 
if it is the separate property of a married 
woman, or if the relinquishment of dower is to 
be effected. 

The case of Petersen v. Brotman, 100 So. 2d 
821 (2d D.C.A. Fla. 1958), involved a contract 
for the sale of nonhomestead property owned 
as a tenancy by the entirety. It was held that two 
witnesses were required on the contract since a 
married woman’s interest or property rights in 
an estate by the entirety is her separate prop- 
erty. 

Doubt arose over the requirement of witnes- 
ses with the decision in Radabaugh v. Ware, 
241 So. 2d 738 (4th D.C.A. Fla. 1970). A con- 
tract for the sale of homestead property was 
signed by both the buyers and sellers but none 
of the signatures were witnessed. When the 
sellers refused to consummate the sale, the 
buyers brought suit for damages arising from 
the breach of contract. 

The Fourth District Court of Appeal affirmed 
the trial court’s ruling in favor of the sellers. It 
reasoned that since specific performance 
would not lie on such a contract for the sale of 
homestead property without witnesses, this 
was really not a contract so no action for dam- 
ages for its breach would lie. 

While this was in accord with precedent, the 
confusion was created by an isolated statement 
that contracts for sale must be executed in ac- 
cordance with the formalities of Sec. 689.01, 
F.S., in order to be specifically enforceable. 
The statement, unfortunately, was not qual- 
ified to homestead property. Cited as authority 
was the Peterson case which involved 
nonhomestead property. 

The doubt was reflected in Kroner v. Es- 
teves, 245 So. 2d 141 (3d D.C.A. Fla. 1971). 
After the trial court had entered a summary 
judgment dismissing a purchaser’s complaint 
for breach of a contract for sale, the purchasers 
appealed. The Third District Court of Appeal 
stated that the action based ona contract which 
was subscribed by only one witness was not 
subject to dismissal in the absence of an uncon- 


troverted showing that the property involved 
was homestead. The court held that the trial 
court was in error in stating that a contract for 
the sale of real property to be enforceable must 
be executed with the formality required by Sec. 
689.01, F.S. The court commented that its hold- 
ing could conflict with the holding in the 
Radabaugh case. 

The Supreme Court of Florida put the dis- 
pute to rest in Koplon v. Smith, 271 So. 2d 762 
(Fla. 1972). This case, which was an action by 
purchasers for specific performance of a con- 
tract for purchase, concerned nonhomestead 
property. The court held there is no require- 
ment under Sec. 689.01, F.S., for subscribing 
witnesses as a predicate for specific perfor- 
mance where the property is nonhomestead. 
Cited as authority was Zimmerman v. Died- 
rich, supra. The court went on to note that 
while the holding in the Radabaugh case was 
correct because it dealt with homestead prop- 
erty, the isolated statement there which caused 
confusion could not be taken out of context. 
The court concluded there was no conflict pre- 
sent. 

Since the holding in the Zimmerman case, 
Art. X, Sec. 5, Fla. Const. 1968 became effec- 
tive. The constitution provides there shall be 
no distinction between married women and 
married men in the holding or disposition of 
their real property. In this connection, Sec. 
708.07, F.S. 1969, relating to coverture as an 
impediment to decrees of specific performance 
was repealed by Ch. 70-4, Laws of Florida. This 
appears to have eliminated the requirement of 
witnesses on contracts for sale of a married 
woman’s separate nonhomestead property. 

The necessity of witnesses for dower relin- 
quishment was considered in the recent case of 
Dolan v. Wright, 289 So. 2d 777 (4th D.C.A. 
Fla. 1974). There the contract for purchase of 
nonhomestead property contained no witnes- 
ses to the signature of the seller's wife. The 
court held that since October 1, 1970, the effec- 
tive date of Ch. 70-4, two witnesses to the wife’s 
signature were not required for the purpose of 
supporting an action for specific performance 
by a seller. 

Therefore, it seems well settled now that 
witnesses are unnecessary on contracts for sale 
except where the property is homestead. Even 
the basis for this distinction as set forth in the 
Zimmerman case has been questioned. See 
Boyer and Cooper, “Eleventh Survey of 
Florida Law—Real Property,” 28 U. Mramr L. 
REv. 1, at6 (1973). However, until the Supreme 
Court rules otherwise, attorneys will continue 
to require two witnesses on any contract for 
sale of homestead property. 


By the Staff of Lawyers’ Title Guaranty Fund 
Adv. 
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CALENDAR 


1974 


November 15-16—Academy of Florida Trial Lawyers Annual Convention and 
Seminar on Criminal Law, Doral Golf and Country Club, Miami. 


November 19—Dedication of B. K. Roberts Hall, Florida State University College 
of Law, Tallahassee, 4 p.m. 


November 21—Engineering Aspects of Products Liability, Failure Analysis and 
Accident Reconstruction, College of Engineering and Department of Educa- 
tion, University of Florida, Host Airport Hotel, Tampa. 


November 21-23—The Florida Bar Board of Governors, Bay Hill, Orlando. 


December 13—Engineering Aspects of Products Liability, Failure Analysis and 
Accident Reconstruction, College of Engineering and Department of Educa- 
tion, University of Florida, The Marriott Hotel, 1201 N.W. 42nd Ave., Miami. 


December 20—No-Fault Insurance Seminar, Host Airport Hotel, Tampa. 
1975 


January 6-10—Ninth Annual Institute on Estate Planning by University of Miami 
Law Center, Americana Hotel, Bal Harbour. 


January 16, 17, 18—Board of Governors meeting, Tallahassee. 
January 24-25— Florida Bar Economics Seminar, Host Airport Hotel, Tampa. 


January 29-February 1—Seventh Medical Institute for Attorneys by University of 
Miami Law Center, Americana Hotel, Bal Harbour. 


February 5-9—Federation of Insurance Counsel Convention, Acapulco Princess 
Hotel, Mexico. 


February 19-25—ABA Midyear Meeting, Chicago. 
February 25-26—First Triannual 1975 Florida Bar Examination—Tampa area. 


February 27-March 1—First Annual Seminar, American Title Policy-writing Attor- 
neys, Americana Hotel, Bal Harbour. 


March 6-8—Young Lawyers Section Convention, Sheraton Towers, Orlando. 


March 13-15—11th Annual Assembly, Lawyers’ Title Guaranty Fund, Carlton 
House, Orlando. 


May 8-10—Board of Governors, The Florida Bar, Colony Beach Club, Sarasota. 


June 18-21—25th Annual Convention, The Florida Bar, Boca Raton Club, Boca 
Raton. 


July 29-30—Second Triannual 1975 Florida Bar Examination—Miami Beach area. 


August 6-10—Federation of Insurance Counsel Convention, Bermuda Princess 
Hotel, Bermuda. 


October 12-17—World Peace Through Law Conference, Sheraton-Park Hotel, 
Washington, D.C. 


October 28-29—Third Triannua!l 1975 Bar Examination—Jacksonville area. 
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Offices in Clearwater, Orlando, West Palm 
Beach —plus field representatives and agents 
throughout Florida. Divisional Offices 

301 Pierce Street, Clearwater, Florida 33516 
Telephone (813) 441-1589 
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We’re in business to save you | more research in a year than 
valuable time. By providing most attorneys do ina lifetime.) 
quality legal research in the 


quickest possible time, we do Whatever your needs, put our 
new toll-free number to work 


just that. 

ae for you. Now more than ever, your 
Now, we're just a toll-free phone finest legal research organization. . . 
call away. 


If you’ve used us before, please add RESEARCH 

our new number to your file. Or, if 

you have a case needing fast research, | 

we will record your dictation right or avyers 

over the phone. : AMERICAN LEGAL RESEARCH IN FLORIDA 
Our vast experience in the legal re- 

search field enables us to offer you (SOO) 342-6862 
thorough, accurate work rapidly—at Box 13777 Gainesville, Florida 32604 
extremely reasonable rates. (We do From outside Florida cal! (904) 377-8300 
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